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If bargaining between management and labor is causative of a wage-price 
spiral, all of us are affected by the results of collective bargaining. Our lead 
article (page 301) suggests that unless there is greater recognition of the impact 
which bargaining has upon the consuming public, there will be increasing demand 
and pressure for government to take a part in private collective bargaining. 


Two articles this month discuss foreign situations. The one at page 309 deals 
with labor relations in the British textile industry, detailing its weaknesses and 
its strong points, The other (page 317) describes the Australian compulsory 
arbitration system. In view of the increasing interest in arbitration in the United 
States as the law of industrial relations, the Australian experience makes interest- 
ing reading. 


We are reprinting an interesting article which surveys a long list of arbitration 
awards in which the issue was discharge for dishonesty, disloyalty and theft. 
The article begins at page 330. 
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Cost of Living 


Index, 1947-49= 100 


Economy 


NO CHANGE. Consumer prices in the United States 
remained unchanged between February and March, 
1959, according to the Department of Labor’s Bureau 
of Labor Statistics. Advances in the prices of goods 
and services other than food were offset by lower food 
prices, leaving the all-items figure in the index at 123.7 
(average of 1947-1949 prices equals 100), 0.3 per cent 
above the level of March a year ago. 

The wages of 900,000 railroad workers and 450,000 
electrical and aircraft workers subject to adjustment 
will remain unchanged. The purchasing power of the 
dollar remains with no change, 80.8 cents. 
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UP. The index of industrial production rose two 
points in March, to a seasonally adjusted index of 147 
per cent of the 1947-1949 average, two points above 
the revised February figure and four points above January. 


Total output of durable goods increased sub- 
stantially in March. Steel production increased to 
92 per cent of capacity ; and since the middle of March, 
output was scheduled at 93 per cent. Output of con- 
struction materials also increased in March, while farm 
machinery and household durable goods remained at 
near record levels. Auto assemblies recovered from 
the reduced February rate. 


Total production of nondurable goods rose in 
March to 6 per cent above the prerecession level of 
1957. 
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NO CHANGE. The employment picture remained 
almost unchanged in February and March, with total 
civilian employment at 63,828,000 and the unemploy- 
ment at 4,362,000, or 5.8 per cent of the labor force. 
The number of nonfarm jobs rose 245,000; employ- 
ment in durable goods manufacturing industries in- 
creased further in March and construction employment 
recovered to the level of last autumn. Job increases 
were also connected with expanded automobile pro- 
duction and were widespread in the fabricated metals 
industry. 

Forty-two states reported reductions in the num- 
ber of workers claiming unemployment benefits by 
mid-March. 
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Manufacturing UP. The workweek in manufacturing industries rose 


to 40.1 hours in March. There was an increase in 
hours of work in durable goods, while the hours in 
nondurable goods industry remained unchanged. 


Wages and 
Hours 


Hourly earnings of factory production workers 
moved up to a new record of $2.21. This was ten cents 
higher than a year ago and more than a dollar higher 
than in 1947. 

With the increases in the length of the workweek 
and in hourly earnings, the weekly earnings of factory 
production workers rose by 62 cents to an all-time 
high of $88.62. This was more than $7 higher than a 
year ago; increases in the workweek and in the hourly 
earnings contributed about equally to the rise. 

Earnings in March averaged more than $100 per 
week in seven major manufacturing industries employ- 
ing over one third of all factory workers. 
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Personal UP. Personal income rose $3.2 billion at a seasonally 
Income adjusted annual rate in March. Wages and salary 
disbursements equaled $255.6 billion and, together with 
transfer payments which amounted to $26.1 billion, 
accounted for most of the rise. Personal taxes equaled 
$44.7 billion. Personal expenditures for durable goods 
were $40.9 billion ; for nondurable goods, $145.3 billion ; 
and for services, $114.7 billion—all at seasonally 
adjusted annual rates. This left $21 billion available 
for personal savings, or 6.3 per cent of disposable income. 
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Construction UP. [Private housing rose 5 per cent in March to a 
seasonally adjusted annual rate of nearly 1.4 million 
units. Total new construction edged up to a record 
high. The dollar volume of new construction rose to 
$10.9 billion, 12 per cent more than in March, 1958. 


UP. In the latter part of March and the first week of 
April, stock prices fluctuated around 610 on the Dow- 
Jones index. Beginning with April 10, the stock prices 
showed a sharp upward tendency, which culminated 
on April 27 when they closed at 629—the all-time high 
for 1959. On the SEC index for the week of April 10, 
stock prices closed at 412. 


Consumer DOWN. In February, consumer credit outstanding 

Credit declined slightly to a total of $44,071 million as com- 
pared with $44,415 million in January. 

Repayment of the installment credit ($3,264 million) 

exceeded the installment credit extended ($3,247 mil- 

lion). There is, however, no significant increase over 

the total installment credit outstanding in January, 1959. 
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Decisions of Courts and 
Administrative Agencies 


Union cannot accept delinquent dues, then return them and 
have the employee fired.—A union signed a contract which re- 
quired union membership as a prerequisite of employment with 
a grace period of 30 days following employment. Among the 
employees were three who did not have union membership. The 
company shut down in the fall and reopened in the spring. Six 
weeks after the reopening, at the request of a shop steward, two 
of the three nonunion employees signed their membership ap- 
plications, while the third one claimed to have signed it in the 
fall. No such signed application was found and the union asked 
the company to discharge the employee. His membership ap- 
plication was later accepted by a shop steward but returned as 
illegal and unacceptable by the union, and a second demand was 
made for his dismissal. 


The federal appellate court in San Francisco said, in enfore- 
ing an NLRB order, that a union had no right to return delinquent 
dues from an employee which it had previously accepted, and 
have the employee fired for nonpayment under a union shop 
contract. The union waived its right to cause the discharge of 
an employee during the 30-day grace period where the union’s 
shop steward, being an agent of the union of such matters, 
accepted the delinquent employee’s application for membership, 
along with his money for initiation fee and the checkoff author- 
ization card. At the same time, the union exercised the personal 
right to waiver with respect to the other two employees who 
were admitted to union membership upon applications submitted 
more than one month after the expiration of the 30-day period. 
Under the standard of fair treatment invoked by the act, the 
union was required to accord similar privileges to the discharged 
employee.—NLRB v. Woodworkers, Local 13-433, 36 LAanor Cases 
65,267. 


Labor Relations 


Union was responsible for unlawful conduct during a strike. 
—Negotiations between a company and a union broke down. 
As a result, most of the employees walked out on strike. A 
union official joined other pickets in inciting mass picketing: 
threatening to assault, and assaulting, nonstrikers; permitting 
pickets to carry heavy sticks and clubs; and preventing super- 
visors from entering the company’s premises. Company attor- 
neys were attacked by strikers, among them a union official. 


The trial examiner found that the events were in violation 
of Section 8(b)(1)(A) of the NLRA. He held the union respon- 
sible for the unlawful conduct since ne union official disavowed 
any of the events engaged in by the strikers. 


The trial examiner, however, found it unnecessary to reach 
a conclusion on the assaults made on the two company attorneys 
since the remedy would not be affected by its omission. Further- 
more, the record offered no reasonable answers to the real pur- 
pose of the attacks. In his view, it did not permit the conclusion 
that the attacks were designed to influence the employees for the 
purpose alleged in the complaint. 


The Board agreed with the trial examiner in finding that 
the union was responsible for the unlawful conduct which oc- 
curred during the strike. It disagreed, however, with his finding 
that the attacks on the attorneys did not merit an ultimate con- 
clusion on the issue. Such conduct by itself violated Section 
8(b)(1)(A) of the NLRA since it demonstrated to striking and 
nonstriking employees that they would suffer similar reprisals 
if they did not support the strike. 


The Board issued a cease and desist order restraining the 
union from engaging in mass picketing and from coercing em- 
ployees in the exercise of their rights under Section 7 of the 
NLRA.—Packinghouse Workers, Local 680, 123 NLRB, No. 53. 


Antitrust charges must be defended by union.—A motion by 
a union to dismiss a case was overruled by the United States 
District Court, Northern District of Illinois. The issue was a 
chain retailer’s suit for treble damages against a union under the 
antitrust laws. In Jewel Tea Company v. Amalgamated Meat Cut- 
ters, 36 Lapor Cases { 65,344, the company charged that the 
union had conspired with an association of independent retailers 
to limit marketing hours for the sale of meat products. 


The company had signed an agreement with the union call- 
ing for the sale of meats only between 9 a.m. and 6 p.m., but 
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claimed that it was forced to sign under the union’s threat to 
strike and picket. The company also alleged that the effect of 
this “conspiracy” has been the unlawful restraint of (1) the 
company’s right to sell fresh precut meat at “reasonable” hours; 
(2) competition among retail meat dealers and consequent denial 
to the public of the benefits thereof—and that the cost of meats 
at retail in Chicago has been held higher than it otherwise would 
be; and (3) interstate trade and commerce of meats and meat 
products, since the major part of the goods is produced in states 
other than Illinois and is shipped in interstate commerce. 


The union filed a motion to dismiss the complaint for these 
reasons: (1) because the complaint alleged the clause restricting 
market hours is null and void, the company being a party to the 
contract is in pari delicto and cannot recover any damages—and, 
in any event, has suffered no injury; (2) the alleged activities 
and contract provision do not affect interstate commerce; (3) the 
alleged activities are not within the proscription of the antitrust 
laws since the clause is a reasonable regulation of trade; (4) the 
alleged controversy regulating market operating hours consti- 
tutes a labor dispute over which the court has no jurisdiction; 
and (5) the alleged controversy comes within the labor exemp- 
tion to the antitrust law. 


The court, upholding the sufficiency of the complaint, stated 
that unions were immune from antitrust suits only in cases 
where they were pursuing normal labor union objectives, and 
that the Norris-LaGuardia Act, which prohibits injunctions in 
labor disputes, was not intended to protect combinations between 
unions and trade associations to limit distribution of interstate 
products. As a result of this ruling, the union must defend itself 
against the charges of the retail chain. The merits of the dis- 
pute were not ruled on by the court. 


“No-strike” clause is proper subject for collective bargaining. 
—During collective bargaining negotiations, an employer in 
Texas conditioned his signing of a contract on the insertion of a 
no-strike clause. The union objected to the scope of such a clause 
on the ground that it imposed a liability on the union for wildcat 
strikes of nonunion members who could not be subjected to the 
union’s discipline because of the Texas “Right to Work Law.” 
The employer also informed the union that it would sign the 
contract only if the contract term, tentatively agreed upon to 
run for a year, did not run beyond the expiration of the certifica- 
tion year, then about three or four months away, since more 
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than 50 per cent of the employees had signed a petition request- 
ing decertification of the union. The union did not accept these 
conditions and the employer did not sign the contract. 


The Board, unlike the trial examiner, did not consider the 
employer's insistence on a “no-strike” clause a violation of Sec- 
tion 8(a)(5) of the National Labor Relations Act, nor did the 
Board find any evidence that the employer had bargained in bad 
faith. The Board also decided that the employer's insistence that 
the contract be limited to the certification year was not unlawful, 
since a majority of the employees had signed a petition to decer- 
tify the union. The insistence on a specific contract term is 
illegal only if done in bad faith or with an illegal purpose, the 
Board said.—Lloyd A. Fry Roofing Company, 123 NLRB, No. 86. 


Union must be furnished with data by employer if it pleads 
inability to increase wages but not if it declares itself unwilling 
to grant the union’s demands.—An employer rejected demands 
of a union for a wage increase because the company operated at 
a loss and a wage increase might cause a shutdown. However, 
the employer refused to furnish union data in support of its claim 
of losses on the ground that it had rejected the union’s wage 
demands because of an unwillingness to pay instead of an in- 
ability to pay as contended by the union. 


The trial examiner viewed the employer's stand as a plea 
of “inability to pay,” since it based the rejection of the union's 
wage demands primarily on the alleged unprofitable operations 
of the company. The National Labor Relations Board decided 
that the union was entitled to the information it sought. and 
stated: “In affirming the Trial Examiner's findings that the 
Respondent [employer] violated Section 8(a)(5) of the Act. we 
do so only on the ground that the Respondent refused to furnish 
to the Union data necessary to substantiate its claim that it was 
operating its zinc mine at a loss. We interpret the Respondent s 
position as pleading an ‘inability to pay’ within the meaning 


NLRB v. Truitt [30 Lapor Cases § 69,932, 351 U. S. 149]. by 
asserting its inability to meet the Union's economic demands 
irom the operation of its zinc mine.”—United States Steel Corpora- 


ton, 122 NLRB, No 177. 


Union drops grievance proceedings of employee discharged 


for misconduct.—An employee with an extremely poor working 
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report was discharged after repeated warnings by the employer. 
He then filed a grievance which was processed by the union 
through three of the four steps of the contract grievance pro- 
cedure. The union, however, dropped his grievance at the fourth 
step (arbitration), since it believed it to be without merit. The 
employee complained of unfair practice on the part of the union, 
since he was “at odds” with union officials, but the General 
Counsel concluded that the employee was discharged for bad 


conduct. 


In the absence of any evidence of a discriminatory 


motive, it could not be said that the union’s refusal to arbitrate 
was predicated on other than good-faith belief that it lacked 
merit and did not constitute an unfair labor practice —NLAPB 
General Counsel Decision, Case No. F-776, December 11, 1958. 


Protest Against New Foreman 
Justifies Discharge 


An employer was not guilty of unlawful 
discrimination in selecting for layoff four 
employees out of a group of 15 who had 
participated in a temporary work stoppage 
and had used intemperate language to pro- 
test the appointment of a new foreman. 
This ruling by the federal appellate court in 
Chicago, Cleaver-Brooks Manufacturing Cor- 
poration v. NLRB, 36 Lapor Cases § 65,288, 
reversed a finding by the National Labor 
Relations Board that the striking workers 
were engaging in protected concerted activities. 

The Board found that the company dis- 
charged the four men for engaging in a 
concerted activity for mutual aid and pro- 
tection in protesting the appointment of a 
new foreman under Section 7 of the act; 
that these were discriminating discharges 
tending to discourage employees in the ex- 
ercise of their rights in violation of Sections 
8(a)(1) and 8(a)(3). The Board concluded 
that, notwithstanding the temporary work 
stoppage and use of intemperate language, 
the employees had all returned to work and 
that the company had failed to assert any 
right to discharge the employees for mis- 
conduct. 

On the basis of the evidence which showed 
that the former foreman permitted such a 
degree of laxity as to require approximately 
only two and one-half hours of work from 
each worker during an eight-hour day, it 
could not validly be argued that the em- 
ployees were serving their own interests in 
seeking to maintain such inefficient and in- 
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adequate supervision, was the finding of the 
court. By protesting the appointment of a 
new foreman whose experience and qualifi- 
cations were not inferior to those of the 
former foreman, the employees were not 
engaging in concerted activities for their 
own protection. Their actions were based 
on a mere personal antipathy to the new 
foreman. 

The court also found no merit in the con- 
tention that delay in notification of discharge 
resulted in “condonation” of misconduct. 
The choice of personnel to be discharged 
was made after consultation and considera- 
tion; the mere fact that all workers returned 
to work did not eradicate relative attitudes 
of cooperation or insubordination. 


“Captive Audience’’ NLRB Rule 
Extended to Mail Balloting 


The NLRB rule which campaign 
speeches on company time within 24 hours 
of an election is now applicable to elections 
in which the balloting is done by mail, 
the National Labor Relations Board de- 
cided in Oregon Washington Telephone Com- 
pany, 123 NLRB, No. 47. 

According to the new rule, the regional 
director must give the parties a written 
notice at least 24 hours before sending out 
“mail in” ballots, setting forth the time 
and date on which the ballots are scheduled 
to be dispatched to the voters, and a 
terminal time and date by which the ballots 
must be returned to his office. Both the 
employers and the unions are prohibited 
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than 50 per cent of the employees had signed a petition request- 
ing decertification of the union. The union did not accept these 
conditions and the employer did not sign the contract. 


The Board, unlike the trial examiner, did not consider the 
employer's insistence on a “no-strike” clause a violation of Sec- 
tion 8(a)(5) of the National Labor Relations Act, nor did the 
Board find any evidence that the employer had bargained in bad 
faith. The Board also decided that the employer's insistence that 
the contract be limited to the certification year was not unlawful, 
since a majority of the employees had signed a petition to decer- 
tify the union. The insistence on a specific contract term is 
illegal only if done in bad faith or with an illegal purpose, the 
Board said.—Lloyd A. Fry Roofing Company, 123 NLRB, No. 8&6. 


Union must be furnished with data by employer if it pleads 
inability to increase wages but not if it declares itself unwilling 
to grant the union’s demands.—An employer rejected demands 
of a union for a wage increase because the company operated at 
a loss and a wage increase might cause a shutdown. However, 
the employer refused to furnish union data in support of its claim 
of losses on the ground that it had rejected the union’s wage 
demands because of an unwillingness to pay instead of an in- 
ability to pay as contended by the union. 


The trial examiner viewed the employer’s stand as a plea 
of “inability to pay,” since it based the rejection of the union’s 
wage demands primarily on the alleged unprofitable operations 
of the company. The National Labor Relations Board decided 
that the union was entitled to the information it sought, and 
stated: “In affirming the Trial Examiner’s findings that the 
Respondent [employer] violated Section 8(a)(5) of the Act, we 
do so only on the ground that the Respondent refused to furnish 
to the Union data necessary to substantiate its claim that it was 
operating its zinc mine at a loss. We interpret the Respondent's 
position as pleading an ‘inability to pay’ within the meaning 
NLRB v. Truitt [30 Lapor Cases { 69,932, 351 U. S. 149], by 
asserting its inability to meet the Union’s economic demands 
from the operation of its zinc mine.”—United States Steel Corpora- 
tion, 122 NLRB, No. 177. 


Union drops grievance proceedings of employee discharged 
for misconduct.—An employee with an extremely poor working 
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report was discharged after repeated warnings by the employer. 
He then filed a grievance which was processed by the union 
through three of the four steps of the contract grievance pro- 
cedure. The union, however, dropped his grievance at the fourth 
step (arbitration), since it believed it to be without merit. The 
employee complained of unfair practice on the part of the union, 
since he was “at odds” with union officials, but the General 
Counsel concluded that the employee was discharged for bad 


conduct. 


In the absence of any evidence of a discriminatory 


motive, it could not be said that the union’s refusal to arbitrate 
was predicated on other than good-faith belief that it lacked 
merit and did not constitute an unfair labor practice —NLAP 
General Counsel Decision, Case No. F-776, December 11, 1958. 


Protest Against New Foreman 
Justifies Discharge 


An employer was not guilty of unlawful 
discrimination in selecting for layoff four 
employees out of a group of 15 who had 
participated in a temporary work stoppage 
and had used intemperate language to pro- 
test the appointment of a new foreman. 
This ruling by the tederal appellate court in 
Chicago, Cleaver-Brooks Manufacturing Cor- 
poration v. NLRB, 36 Lapor Cases §[ 65,288, 
reversed a finding by the National Labor 
Relations Board that the striking workers 
were engaging in protected concerted activities. 

The Board found that the company dis- 
charged the four men for engaging in a 
concerted activity for mutual aid and pro- 
tection in protesting the appointment of a 
new foreman under Section 7 of the act; 
that these were discriminating discharges 
tending to discourage employees in the ex- 
ercise of their rights in violation of Sections 
8(a)(1) and 8(a)(3). The Board concluded 
that, notwithstanding the temporary work 
stoppage and use of intemperate language, 
the employees had all returned to work and 
that the company had failed to assert any 
right to discharge the employees for mis- 
conduct. 

On the basis of the evidence which showed 
that the former foreman permitted such a 
degree of laxity as to require approximately 
only two and one-half hours of work from 
each worker during an eight-hour day, it 
could not validly be argued that the em- 
ployees were serving their own interests in 
seeking to maintain such inefficient and in- 
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adequate supervision, was the finding of the 
court. By protesting the appointment of a 
new foreman whose experience and qualifi- 
cations were not inferior to those of the 
former foreman, the employees were not 
engaging in concerted activities for their 
own protection. Their actions were based 
on a mere personal antipathy to the new 
foreman. 

The court also found no merit in the con- 
tention that delay in noiification of discharge 
resulted in “condonation” of misconduct. 
The choice of personnel to be discharged 
was made after consultation and considera- 
tion; the mere fact that all workers returned 
to work did not eradicate relative attitudes 
of cooperation or insubordination 


“Captive Audience’’ NLRB Rule 
Extended to Mail Balloting 


The NLRB rule which 
speeches on company time within 24 hours 
of an election is now applicable to elections 
in which the balloting is done by mail, 
the National Labor Relations Board de- 
cided in Oregon Washington Telephone Com- 
pany, 123 NLRB, No. 47. 

According to the new rule, the regional 
director must give the parties a written 
notice at least 24 hours before sending out 
“mail in” ballots, setting forth the time 
and date on which the ballots are scheduled 
to be dispatched to the voters, and a 
terminal time and date by which the ballots 
must be returned to his office. Both the 
employers and the unions are prohibited 
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from making speeches on company time 
within the period set forth in the notice. 


Relying on the Peerless Plywood rule, the 
Board stated: 


“Tt is our considered view that the rea- 
sons for promulgating the Peerless Plywood 
rule are relevant to situations where ballot- 
ing is conducted by mail. Briefly those 
reasons are that, ‘last-minute speeches by 
either employers or unions delivered to 
massed assemblies of employees on com- 
pany time have an unwholesome and un- 
settling effect and tend to interfere with 
that sober and thoughtful choice which a 
free election is designed to reflect . that 
the real vice is the last-minute character of 
the speech coupled with the fact that it is 
made on company time . . . such a speech, 
because of its timing, tends to create a mass 
psychology which overrides arguments made 
through other campaign media and gives 
an unfair advantage to the party, whether 
employer or union, who in this manner ob- 
tains the last most telling word.’ [Peerless 
Plywood Company, 107 NLRB 427, at page 
429.] 

“Accordingly, we now establish an elec- 
tion rule which will be applied to ‘mail-in’ 
elections. Henceforth, the Regional Di- 
rector will give the parties written notice 
setting forth the time and date on which ‘mail 
in’ ballots will be dispatched to the voters, and 
also setting forth a terminal time and date 
by which the ballots must be returned to 
the Regional Office. Such notice will be 
given the parties at least 24 hours before 
the time and date on which the ballots will 
be dispatched by the Regional Office. Em- 
ployers and unions alike will be prohibited 
from making election speeches on company 
time to mass assemblies of employees within 
the period set forth in the notice—i. e. from 
the time and date on which the ‘mail in’ 
ballots are scheduled to be dispatched by 
the Regional Office until the terminal time 
and date prescribed for their return. Viola- 
tions of this rule by employers or unions 
will cause an election to be set aside when- 
ever valid objections are filed. 


“Like the rule promulgated in the Peer- 
less Plywood case, and for the reasons stated 
therein, we institute the foregoing rule 
pursuant to our statutory authority and 
obligation to conduct elections in circum- 
stances and under conditions which will 
insure employees a free and untrammeled 
choice.” 


The Board noted in the above case, while 
applying the rule for the first time, that, 
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although the employer had made a speech 
within the period proscribed by the new 
rule, the election would not be set aside 
because the required notice had not been 
given by the regional director. Since the 
union failed to secure a majority of the bal- 
lots cast, its objections were overruled and 
the Board certified the election results. 


Holding Two Jobs Is 
No Ground for Discharge 


A union which has a maintenance-of- 
membership contract cannot demand dis- 
charge of an employee who was not delinquent 
in dues, merely because he violated the 
union bylaws by holding two jobs, a Na- 
tional Labor Relations Board majority held 
in Local 271, Machinists, 123 NLRB, No. 41. 


The contract between the employer and 
the union required the maintenance of 
membership in good standing, and the un- 
ion’s bylaws entitled it to file charges and 
take proper action against any member 
holding two jobs. When the union discov- 
ered that three employees were holding 
second jobs, the union demanded their dis- 
charge on the grounds that they had violated 
the union’s bylaws. The employer refused 
to comply with this demand because the 
contract did not contain a requirement to 
that effect, while the union contended that 
an alleged verbal agreement with the em- 
ployer prohibited the holding of other jobs 
by the employees. 


The trial examiner found no violation of 
the act on the part of the union, since no 
further attempts had been made to secure 
the discharge. However, since an attempt 
to cause discrimination had occurred, the 
Board majority stated: 


“It is clear that the parties’ written con- 
tract does not provide that employees be 
discharged if they hold two jobs, but merely 
provides for maintenance of membership in 
good standing. Under such circumstances, 
the Respondents could lawfully seek to 
have the Company terminate the employ- 
ment of the three complainants, pursuant 
to that contract, only if they had not paid 
their initiation fees and dues. We find, 
therefore, that, as West’s [union’s business 
representative] demand for their discharge 
was based at least in part on the written 
contract, and was predicated on their failure 
to perform an obligation of union member- 
ship other than the payment of dues and 
initiation fees, the Respondents violated 
Section 8(b)(2) and (1)(A) of the Act.” 
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ls Tripartite Bargaining Inevitable? 
By EDWARD SUSSNA 


If collective bargaining is to remain free and private, then management 
and labor will have to assume a more socially responsible attitude toward 


their bargaining power. 


Will the public continue to accept the cost- 


price inflationary spiral? This question is posed by the author, and his 
subsequent analysis points to only one answer: government intervention. 
He is assistant professor of industry at the University of Pittsburgh. 


TTACKS on collective bargaining have 

permeated American labor history. Early 
criticism was on an ideological ground— 
that labor participation in determination of 
wages and working conditions violated 
management’s sacrosanct right to manage. 
Much of the ideological opposition has 
given way to economic criticism—that col- 
lective bargaining is a significant contributor 
to inflation and recession. This new attack 
raises some grave issues: 

Are management and/or labor as blind 
to the consequences of their economic 
power as charged? If so, is one party more 
guilty than the other? What pressures make 
it difficult for business and labor leaders to 
reconcile their collective bargaining policies 
with public welfare? Are statistical data 
and economic analysis sufficiently refined to 
provide socially desirable bargaining criteria? 

How can industry and labor modify their 
bargaining arrangements, without govern- 
ment help or intervention, to achieve more 
responsible results? 


Wage-inflation Issue 


The new attack on collective bargaining, 
and especially on union wage policies, seizes 
upon some of the earlier criticisms and de- 
velops especially the wage-inflation argument. 


Tripartite Bargaining 


Ideological opposition by management is 
not readily evident; opposition now is based 
on broad economic grounds, Businessmen 
don’t argue that unions are putting them 
individually into financial limbo, They do 
argue, however, that they are being forced 
(by union bargaining) into collaborating on 
policies which are sure to have undesirable 
effects on the general public, that is, the con- 
sumer. In an age where admission of pur- 
suit of individual gain seems sinful and 
subordination of private interests to social 
interests has become a fetish, such charges 
bear closer examination. 


The most serious charge is that union 
wage policy is reckless and inimical to the 
public interest in generating inflationary 
pressures in our economy. This is an ac- 
cusation that goes beyond the recriminations 
usually made as to who is responsible for 
recessions and inflations. It is especially 
serious in view of the inflation that has 
plagued us since World War II and which 
poses a long-term threat to future economic 
stability. 


Most economists agree that we had de- 
mand inflation for the few years immediately 
following World War II. When government 
price controls were removed, a flood of 
consumer demand found relatively inade- 
quate supplies of goods, and prices were 
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bid up. There have been no shortages of 
goods these past few years, but prices still 
rise. Why? Harried management officials, 
as aware of their social responsibilities as 
ever, pin the blame on union wage policy 
in collective bargaining. A sample of state- 
ments and speeches, by no means taken out 
of context, made by officials in the auto and 
steel industries serves to illustrate the ex- 
tent of the attack. 


Theodore O. Yntema, vice president— 
finance, Ford Motor Company, expressed 
this view in a statement to a Congressional 
committee: 


“In mass-production industries, companies 
are now confronted with industry-wide unions 
possessing economic powers so great that 
they can be opposed only at great cost to 
stockholders, employees and the public, and 
then usually without success. Leading econo- 
mists are becoming more and more con- 
cerned with cost-push inflation. They know 
the very large share of labor in total costs; 
they recognize the unlimited monopoly 
power of some unions, which is not only 
permitted but actually aided by special im- 
munities under the law; and they sense the 
militant traditions and the internal political 
pressures of unionism which lead to abuse 
of monopoly power.” * 


Mr. Yntema also suggested, in a speech 
made before the American Life Under- 
writers Association in Chicago on October 
11, 1957, that wage inflation is “public 
enemy No. 1” and that it will ultimately 
lead to price and wage controls and to 
socialism, 

Harlow Curtice, former president of Gen- 
eral Motors, also puts the blame for rising 
auto prices squarely on collective bargaining. 
He remarked: 

“Our payroll costs increased 66 
per cent from 1948 to 1958. This increase 
was due in part to the added labor costs 
of the improvements that have to be built 
into our cars each year to meet competi- 
tive market conditions, but primarily to a 
pronounced upward trend in wage rates 
and fringe benefits established through col- 
lective bargaining .... As a matter 
of fact, substantially all cost increases are 
the result of an upward trend in wage rates 
and fringe benefits since most of the cost 
of any product, raw material or service 


represents labor costs.’ 


In a speech before the Cleveland Cham- 
ber of Commerce on April 17, 1958, the 
chairman of the board of United States 
Steel Corporation, Roger M. Blough, warned 
that we are losing out in the world steel 
market. “, . . the only practical way 
to meet foreign-made products here at home 
is to compete on equal terms in quality, 
in price and in service; and .. . the 
only practical way to reach foreign markets 
successfully is to keep our costs—which 
mean primarily our wage costs—competi- 
tive,” he concluded. 


Thus, union collective bargaining wage 
policy is given the lion’s share of the 
blame for the cost inflation we have had 
these past few years. This wage policy 
is considered dangerous in several respects, 
and its adverse effects are said to move 
along these lines: 


Push-Pull Effect of Higher Wages.— 
Wage increases tend to contribute to in- 
flation in two ways: First, prices are pushed 
up as labor costs increase. Second, in- 
creased purchasing power pulls prices up. 


Obviously, no one is suggesting that all 
wage increases are inflationary. What is 
being said is that wage increases which 
outrun productivity increases are bound to 
cause increases in the price level. 


Effect of Key Bargains.—The continuous 
and successful wage pressure of unions in 
certain key manufacturing industries (auto 
and steel, for example) set patterns in 
other industries which are often not as 
productive or profitable. In terms of rivalry 
among unions and of the tendency of work- 
ers to compare themselves with counter- 
parts in other industries, strong forces are 
generated to emulate “successful” collective 
bargaining goals, even in industries where 
this is not economically feasible. 


What may reSult is an increased tendency 


toward concentration of business, in that 
firms less able to pay “standard” wages 
and fringe benefits will find themselves 
in financial peril. George Romney, presi- 
dent of the American Motors Corporation, 
expressed this argument as follows: 


“The basic strategy of each international 
union is to establish a pattern in the most 
profitable company with whom they bar- 
gain and then to extend that pattern to 
other companies with whom they contract. 
Because of their leadership position, U. A. W. 


1 Statement made before the Subcommittee on 
Antitrust and Monopoly of the Committee on 
the Judiciary, United States Senate, February, 
4-5, 1958. 
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* Statement made before the Subcommittee on 
Antitrust and Monopoly of the Committee on 
the Judiciary, United States Senate, January 
30, 1958. 
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bargaining results in the automotive industry 
are used as a pattern by other international 
unions.” * 


Full Employment at All Costs.—The 
critics of contemporary collective bargain- 
ing suggest that unions are aware that 
elected public officials, Republican or Demo- 
cratic, are committed basically to a policy 
of maintaining full employment. Without 
such a policy, excessive union wage de- 
mands are bound to cause unemployment 
and thereby provide a “natural” restraint 
to reckless collective bargaining activities. 
Under the new “full employment at all 
costs” philosophy, however, the federal gov- 
ernment will adopt whatever monetary or 
fiscal policy is necessary to maintain full 
employment. Thus, unions need not fear 
the internal disintegration which so often 
accompanies long periods of unemployment. 

In sum, the most severe critics of union 
collective bargaining policies maintain that 
reckless wage demands coupled with a 
national full employment policy are serious 
threats to our private-enterprise system. The 
government, in efforts to sustain effective 
demand in the face of rising prices (due 
mainly to rising wages), must use its mone- 
tary and fiscal policies in such a way as 
permits chronic inflation and makes the 
goal of economic stability subservient to 
maintaining a high level of employment. 
Carried further, some very pessimistic crit- 
ics insist that the amalgam of strong unions 
and full employment must lead to more 
government intervention in private economic 
matters (via peacetime wage and price 
controls) and ultimately to socialism.* 


Wage-Inflation Charge Evaluated 
That money wages and prices have risen 
steadily in recent years is hardly debatable. 
Whether union collective bargaining policies 
have been irresponsible or have contributed 
substantially to the inflation and recession 


or will lead ultimately to socialism is 
another matter. 

It is proposed here to examine the eco- 
nomics of collective bargaining in two in- 
dustries—steel and automobile—in efforts 
to gain more insight into the problem. 
These two industries have been selected 
because their unions—the United Steel- 
workers of America and the International 
Union of United Automobile, Aircraft & 
Agricultural Implement Workers of America 


respectively—are our two largest indus- 
trial unions and because the agreements 
negotiated in these key industries generally 
set the pattern which other manufacturing 
industries follow. 


Exhibits I and II (at pages 304-305) 
chart the movements of prices, production, 
earnings and employment from 1929 to 
March, 1958, in the steel and automobile 
industries, respectively. (The World War 
II period has been deliberately omitted be- 
cause it was so atypical.) Several character- 
istics of the charts are noteworthy: 

(1) The pattern of movements of the 
four variables are remarkably similar as 
between the steel and automobile industries. 


(2) Employment and production fluctu- 
ated greatly in this period. There were 
serious declines in 1932, 1938, 1949, 1952, 
1954 and 1958, mirroring the declines in 
general business conditions. 


(3) In contrast with the violent dips in 
employment and production, both average 
hourly earnings and prices in both indus- 
tries have shown a steady upward move- 
ment (uninterrupted by any major declines). 


(4) Employment and production fell greatly 
in the early 1930's, as might be expected, 
but prices and hourly earnings remained 
remarkably steady in the face of the seri- 
ous business depression of that period. 


It is clear that the pricing practices of 
these two industries differ markedly from 
those of the ideally competitive industry we 
are wont to speak of in college economics 
courses. The assumption has been made 
that in a competitive economy producers 
will not cut production significantly but will 
have to cut prices if there is a general 
decline in demand. Thus, there should be 
no serious decline in output (and employ- 
ment) if the businessman is willing or 
competitively forced to let prices decline 
to a point where the market is cleared. The 
automobile and industries do not fit 
into this simple competitive pattern; they fall 


steel 


into the “administered price industry” cate- 
gory. They have consistently found it to 
their advantage to 
and this true before 
widely unionized in 1937. The 
mitting and/or encouraging 
price cuts are these: 


decreases 
they 
factors 


resist 


even 


price 
were 
per- 


resistance to 


was 


(1) The industries, though certainly not 


monopolistic, are not highly “competitive” 


* Statement made before the Subcommittee on 
Antitrust and Monopoly of the Committee on 
the Judiciary, United States Senate, February 
7, 1958. 
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‘Statement cited at footnote 1, 


y Earnings 


nN 


Production and Wholesale Price Index 1947-1949 100 
Average Hour 


in the usual meaning of the word. In 1954, 
65 per cent of blast furnace output was 
provided by tour companies and 98 per cent 
of the production of passenger cars was 
centered in three companies.’ 


(2) There is good reason to question 
whether sales—especially of steel—are sen- 
sitive to price cuts in periods of recession. 
It has been suggested by many authorities 
that price reductions will not greatly stimu- 
late the sales of either automobiles (dura- 
ble consumers’ goods) or steel (producers’ 
goods) during a cyclical downturn. Jules 
Backman has made the following comment: 


“Durable goods and producers’ goods tend 
to have the least sensitive prices. When 
these two characteristics are combined for 
a product or group of products, the tendency 
toward price inflexibility is reinforced. 

The nature of the demand for pro- 
ducers’ and consumers’ goods tends to ac- 
count for the differences in their behavior. 
The price paid for producers’ goods is 


Exhibit Steel Industry: 
Production, Prices, Wages, & 
Employment, 1929-1958 


Employment | Thousands 


Sources: Survey of Current Business 
7 and Solomon Fabricant, 
Employment in Manufacturing, 1899-1939 


: | (New York, National Bureau of 


_ Economic Research, 1942). 


usually of less importance than the outlook 
for profits, Thus, when the ‘profit visi- 
bility’ becomes poor, the demand for pro- 
ducers’ goods becomes highly inelastic. 
Since sharp drops in price will tend to 
have little stimulating effect upon demand, 
manufacturers of producers’ goods see only 
a reduction in profits or an increase in, 
losses if sharp price declines are instituted.” * 

In summary, it appears that certain price, 
production and employment practices were 
well established in the “administered price” 
industries long before unions and collective 
bargaining became prominent factors in 
our economic life. While this largely ab- 
solves collective bargaining of primary 
guilt of price inflexibility during a depres- 
sion, it does not necessarily remove unions 
from culpability in causing inflation or get- 
ting us into the recession in the first place. 

It seems more than coincidence that, 
with the advent of strong unions in 1937, 
prices and hourly earnings rose steadily 
in the steel and auto industries. There 


5 United States Senate, Report of the Sub- 
committee on Antitrust and Monopoly to the 
Committee on the Judiciary to Study the Anti- 
trust Laws of the United States, and Their 


304 


Administration, Interpretation, and Effect 
(Washington, D. C., Government Printing Of- 
fice, 1957), pp. 83, 95. 

* Administered Prices (1957), pp. 54-55. 
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Exhibit 1I—The Automobile Industry: 
Sales, Prices, Wages, & 
Employment, 1929-1958 


Average Hgurly Earnings 


Wholesale Price Index (1947-1949 — 100) 


unions have re- 
causes of, 


is reason to believe that 
inforced, if not been primary 
inflationary pressures on these grounds: 


(1) Increases in collectively bargained-for 
wages have been greater than increases 
in productivity per man-hour. Thus, aver- 
age hourly earnings for production workers 
in manufacturing industries increased by 
60 per cent (from $1.24 to $1.98) between 
1947 and 1956, but productivity rose only 40 
per cent (from 95.4 per cent to 133.5 per 
cent; 1947-1949 = 100) during this period. 
However, in real terms, after making ad- 
justments for increases in the cost of living, 
it appears that wages rose no more rapidly 
than productivity. In constant 1956 dollars, 
wages rose 40 per cent (from $1.42 to 
$1.98) to match the 40 per cent increase 
in productivity.’ Since 1952 real wage rises 
have been exceeding productivity increases. 


(2) Spectacular increases in fringe bene- 
fits (a factor for some reason often neglected 
in such discussions) have contributed sub- 
stantially to labor costs and pressure for 


Hourly 
Earnings 


hly Factory Sales (Thousands 


8 


yment & Average Mont 


Factory Sales 


8 


Emplo 


of Current Business 


higher prices. Company payments for time 
not worked (holidays, etc.) and 
contributions to pension and welfare plans 
(insurance, supplemental unemployment bene- 
fits (SUB), security, etc.) have in- 
creased from approximately 1] cents per 
hour to 41 between 1947 and 1956, 
in the basic industry.” 


vacations, 


social 


cents, 
steel 
There is no reason to believe, on the basis 
of the statistics presented here, that 
lective bargaining has contributed to down- 
ward price rigidity. However, it has fed 
price inflation during the past few. years, 
even though the traditional cause of infla- 
tion (excessive consumer purchasing power) 
has abated. It appears that we are now 
in a cost—and wage— inflation and not in 
the usual demand inflation. 


col- 


Why Managements Bargain 
As They Do 


The preceding sections present a rather 
dismal view of what can be expected in 


™Joint Economic Committee, Productivity, 
Prices, and Incomes (Washington, Government 
Printing Office, 1957), pp. 89, 136. 
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8’ Work cited at footnote 7, at p. 221. 
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in the usual meaning of the word. In 1954, 
65 per cent of blast furnace output was 
provided by four companies and 98 per cent 
of the production of passenger cars was 
centered in three companies.’ 


(2) There is good reason to question 
whether sales—especially of steel—are sen- 
sitive to price cuts in periods of recession. 
It has been suggested by many authorities 
that price reductions will not greatly stimu- 
late the sales of either automobiles (dura- 
ble consumers’ goods) or steel (producers’ 
goods) during a cyclical downturn. Jules 
Backman has made the following comment: 


“Durable goods and producers’ goods tend 
to have the least sensitive prices. When 
these two characteristics are combined for 
a product or group of products, the tendency 
toward price inflexibility is reinforced. 

The nature of the demand for pro- 
ducers’ and consumers’ goods tends to ac- 
count for the differences in their behavior. 
The price paid for producers’ goods is 


Exhibit |-The Steel Industry: 
Production, Prices, Wages, & 
Employment, 1929-1958 


Employment (Thousands 


Employment in Manufacturing, 1899-1939 
| (New York, National Bureau of 
"Economic Research, 1942). 


usually of less importance than the outlook 
for profits, Thus, when the ‘profit visi- 
bility’ becomes poor, the demand for pro- 
ducers’ goods becomes highly inelastic. 
Since sharp drops in price will tend to 
have little stimulating effect upon demand, 
manufacturers of producers’ goods see only 
a reduction in profits or an increase in 
losses if sharp price declines are instituted.” ° 

In summary, it appears that certain price, 
production and employment practices were 
well established in the “administered price” 
industries long before unions and collective 
bargaining became prominent factors in 
our economic life. While this largely ab- 
solves collective bargaining of primary 
guilt of price inflexibility during a depres- 
sion, it does not necessarily remove unions 
from culpability in causing inflation or get- 
ting us into the recession in the first place. 

It seems more than coincidence that, 
with the advent of strong unions in 1937, 
prices and hourly earnings rose steadily 
in the steel and auto industries. There 


5 United States Senate, Report of the Sub- 
committee on Antitrust and Monopoly to the 
Committee on the Judiciary to Study the Anti- 
trust Laws of the United States, and Their 
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Administration. Interpretation, and Effect 
(Washington, D. C., Government Printing Of- 
fice, 1957), pp. 83, 95. 

* Administered Prices (1957), pp. 54-55. 
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Exhibit 1|-The Automobile Industry: 
Sales, Prices, Wages, & 
Employment, 1929-1958 
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Wholesale Price Index (1947-1949 - 100) 


is reason to believe that unions have re- 
inforced, if not been primary causes of, 
inflationary pressures on these grounds: 


(1) Increases in collectively bargained-for 
wages have been greater than increases 
in productivity per man-hour. Thus, aver- 
age hourly earnings for production workers 
in manufacturing industries increased by 
60 per cent (from $1.24 to $1.98) between 
1947 and 1956, but productivity rose only 40 
per cent (from 95.4 per cent to 133.5 per 
cent; 1947-1949 = 100) during this period. 
However, in real terms, after making ad- 
justments for increases in the cost of living, 
it appears that wages rose no more rapidly 
than productivity. In constant 1956 dollars, 
wages rose 40 per cent (from $1.42 to 
$1.98) to match the 40 per cent increase 
in productivity.’ Since 1952 real wage rises 
have been exceeding productivity increases. 

(2) Spectacular increases in fringe bene- 
fits (a factor for some reason often neglected 
in such discussions) have contributed sub- 
stantially to labor costs and pressure for 
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higher prices. Company payments for time 
not worked (holidays, etc.) and 
contributions to pension and welfare plans 
(insurance, supplemental unemployment bene- 
fits (SUB), social security, etc.) have in- 
creased from approximately 11 cents per 
hour to 41 between 1947 and 1956, 
in the basic industry.” 


vacations, 


cents, 
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There is no reason to believe, on the basis 
of the statistics presented here, that 
lective bargaining has contributed to down- 
ward price rigidity. However, it has fed 
price inflation during the past few years, 
even though the traditional of infla- 
tion (excessive consumer purchasing power) 
has abated. It appears that we are now 
in a cost—and wage— inflation and not in 
the usual demand inflation. 


col- 


cause 


Why Managements Bargain 
As They Do 


The preceding sections present a rather 
dismal view of what can be expected in 


™Joint Economic Committee, Productivity, 
Prices, and Incomes (Washington, Government 
Printing Office, 1957), pp. 89, 136. 
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the future as to the impact of collective 
bargaining on economic stability and growth. 
It may be that complete collapse of the 
private-enterprise system (as predicted by 
the severest critics of contemporary col- 
lective bargaining) is not in the offing; 
resistance to price and wage reductions 
in depression and continuous upward pres- 
sure on the price level in prosperity cer- 
tainly are. Are management and unions 
intent upon hampering national efforts at 
achieving full employment without infla- 
tion, or are there factors which make it 
difficult for the two parties to make positive 
contributions to socially desirable goals? 
It is the latter view which suggests itself 
as being more plausible. For the reasons 
put forth here, it appears that preoccupation 
with the solution of specific and immediate 
problems prevents management and labor 
from giving complete attention to aiding 
in the pursuit of long-range policies. 


Management, for instante, finds itself 


subject to one or more of the following 


pressures: 


Quest for Stability—Until recently, it 
had been presumed that a firm’s pricing 
and production policies were based almost 
entirely on a single motive—profit maxi- 
mization. But more careful analysis of 
management policies suggests that pricing 
practices in many manufacturing industries 
are much more sophisticated. They de- 
rive as much from stability goals as from 
profit goals. There have been noteworthy 
instances in recent years where firms have 
charged less than the “traffic would bear.” 
The deliberate unwillingness of the auto- 
mobile industry to exploit the lush consumer 
demand of the immediate post-World-War- 
II period is a case in point. Fear of 
adverse public reaction, government anti- 
trust action and/or entrance of new firms 
into the industry have all served to weaken 
single-minded devotion to profit maximiza- 
tion. The emphasis has switched to stability, 
longevity and safety. The management 
of a firm which turns in an abnormally 
high profit finds itself in for trouble. The 
stockholders might like the extra dividends 
and expect such performance on a regular 
basis; the union would almost surely be 
forced to insist on higher wages. Thus, 
management might find it more comfortable 
to resort to “dynamic status-quoism” as 
a way of keeping both stockholders and 
union from becoming unduly aroused. 


Collective bargaining policies based on 
stability and survival goals are likely to 
differ from those consistent with profit- 
maximization goals. Most management officials 
have decided to accept and accommodate 
unions because failure to do so would dis- 
rupt production and thereby detract from 
stability. Acceptance does not necessarily 
imply agreement with union ideologies; it 
implies only a modus vivendi. There are 
obvious limits as to how far management 
will or can go in conceding to union de- 
mands, but when survival goals are com- 
bined with some of the other factors listed 
below, a “soft” management bargaining 
attitude becomes plausible. 


Buoyant Economy.-—The period follow- 
ing World War II has been largely one 
of business optimism; consumer demand 
and business investment have climbed al- 
most steadily. It is foolish for management 
to risk a strike and deterioration of its 
market position at a time when demand 
is high.* 

More specifically, individual companies 
were confronted by union whipsawing tactics. 
The company most vulnerable and softest 
in its bargaining attitude was signed up 
first under terms favorable to the unions. 
The other firms in the industry were then 
forced to accept similar terms or face 
a strike and loss of customers to a com- 
petitor. Whipsawing proved an effective 
weapon in the automobile industry when 
demand was high; the “big three” auto- 
mobile companies have shown much more 
solidarity now that the demand for their 
product is weak. 


Government Policy. — Management has 
been encouraged to adopt a softer bargain- 
ing attitude by two aspects of federal 
economic policy: 

(1) Labor legislation since the 1930's 
has required management to bargain in good 
faith with duly certified unions. Without 
debating the merits of our national labor 
policy, there is no question but that union 
strength has increased spectacularly since 1935. 
(2) The government has been concerned with 
maintaining maximum employment, produc- 
tion, and purchasing power, as stated in 
the full-employment act of 1946. The ac- 
tions of both Presidents Truman and Eisen- 
hower should dispel the fears that our 
monetary and fiscal policies would be slav- 
ishly devoted to maintaining full employ- 


*I regard the abnormally high strike record 
of 1946 as atypical: it represents a release 
from, and reaction to, the artificially induced 


306 


management-labor peace of the war. The strike 
record would probably have been worse if de- 
mand had not been so pressing. 
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ment. We have had three recessions during 
the past decade. Unemployment stayed 
as high as seven or eight per cent for 
longer than a “full employment at all costs” 
policy would tolerate. Nevertheless, no na- 
tional administration would permit a de- 
pression of the magnitude of that of the 
1930’s. To some extent then, price sta- 
bility has been subordinated to maintain- 
ing high, if not full, employment. As it 
becomes clearer to the businessman that 
the government will not permit severe de- 
pressions, his resistance to wage demands 
may diminish. He can raise his prices 
and hope the government will increase the 
money supply enough to insure adequate 
demand at those higher prices. 


Why Unions Bargain As They Do 


The union for its part is both enabled 
and forced to pursue high-wage policies 
for some of the same political and eco- 
nomic reasons which motivate manage- 
ment’s acceptance of union demands. Thus, 
unions can and do ask for higher wages 
because they know national monetary policy 
will support higher prices. They know, too, 
that considerable pressure can be applied to 
a company when the economy is expanding, 
for the company is less likely to risk a 
strike at such a time. 

In addition, the union finds itself moti- 
vated by these forces: 


Internal Political Structure.—It has been 
suggested that unions are as much politica! 
as they are economic. The union leader 
finds himself continuously challenged by 
cliques, within his organization, which threaten 
his position. Failure to obtain for his con- 
stituents improvements which are at least 
equal to those obtained by rival leaders 
may easily cause a union official’s demise. 


Gains made by the UAW must be emu- 
lated by the Steelworkers if David Mac- 
Donald is to retain his stature in the 
AFL-CIO or as a union leader of national 
importance, in competition with Walter 
Reuther. Other labor leaders in turn seize 
upon the gains made by these two largest 
industrial unions and expect management 
in their industries to follow suit, even though 
economic conditions may not justify it. Thus, 
economic considerations such as a com- 
pany’s inability to pay or less-than-average 
productivity increases may be subordinated 
to political pressures. 


Size of Bargaining Units.— Although much 
publicity has been given to industry-wide 


Tripartite Bargaining 


bargaining and its pros and cons, most nego- 
tiations in the United States are on a com- 
pany level. Probably two thirds of the 
workers coming under collective bargaining 
are covered by contracts negotiated in 
single-employer units. 


While pattern bargaining and 
comparisons give results which approximate 
superficially those obtained under industry- 
wide bargaining, there is no national union 
wage policy in our country. The fact is that 
an arrangement wherein “follower” unions 
try to emulate the leader’s gains will not 
give the same results as a system in which 
union officials participate in, and are respon- 
sible for, industry or nation-wide bargain- 
ing. The typical union leader is concerned 
more with the tangible impact of his de- 
mands on the company with which he is 
bargaining than with the intangible, and 
probably immeasurable, effects of a single, 
relatively small bargain on the whole economy. 


coercive 


Economic Uncertainty.—Assume an ideally 
desirable union leader, eminently selfless 
and aware of his responsibilities to the 
union, the company and the public. He 
would promulgate policies would 
contribute to steady employment for union 
members, a reasonable profit level—at least 
—for the company, and steady increases 
in the standard of living for the population 
as a whole. But we speak here of ideal 
leadership, as likely to be realized as a 
frictionless motor or a “pure” competitive 
economy. Such statesmanship implies a 
higher degree of control over critical vari- 
ables than any single union leader ever has. 


which 


A union leader can contribute to steady 
employment for his constituents within 
narrow limits only. He has found that he 
can get rather substantial wage increases 
before suffering the unemployment effects 
predicted by management and academic 
economists. There is so much slippage 
between wages and employment that wage 


raises may not have the disastrous results 
Wage increases may not 
raise labor costs significantly if manage- 


often prophesied. 
ment is continually being forced by the 
increases into improving labor productivity. 
Even if labor costs go up, they may repre- 
sent so small a percentage of total costs, 
especially in a heavily mechanized com- 
pany, as to have only a minor effect. If 
total costs go up, there is still no certainty 
that prices will go up by the same amount 
or even go up at all, in view of the compli- 
cated pricing policies of large manufactur- 
ing industries. Finally, if prices do increase, 
sales, production and employment may hold 
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up, especially if the particular company or 
the whole economy is on the upgrade. 
Union leaders have found since World War 
II that their wage policies have not had 
predicted adverse effects on employment. 
Perhaps, over a long period of time, union 
policies may encourage the use of labor- 
displacing equipment at a more-than-aver- 
age rate, but it is foolhardy to expect a 
leader of any economic group—union, busi- 
ness or farm—to sacrifice tangible short-run 
gains for uncertain long-run ones. 

It is naive to expect union policies to 
exert a really telling influence on a com- 
pany’s health. Unions have no voice in 
decisions involving pricing, plant location, 
product lines, advertising, research, prod- 
uct demand, etc., and at most a limited say 
in production rates and methods. A reck- 
less union may destroy a company, although 
such evidence is skimpy, but the ultimate 
success or failure of a concern is a function 
of managerial efficiency and other factors 
over which unions have negligible control. 


Finally, moving up to the national level, 
the effects of the wage policy of even a 
large union are difficult to assess. Demand 
inflations, caused by an excess of effective 
demand over available supply at going 
prices, have plagued our economy since the 
Revolutionary War and long before unions 
became a vital factor. Cost and wage in- 
flation, more recent phenomena, can partly 
be attributed to the actions of all business 
or union officials. The problem is that 
while we are reasonably certain that the 
economy has a long-term inflationary bias, 
we cannot demonstrate convincingly to 
each business or union leader how his price 
or wage policies contribute to such inflation. 


This analysis is offered in the hope of 
demonstrating how a complex of factors, 
many beyond individual control, complicate 
even the best-intentioned efforts of socially 
responsible management and union officials. 
We seem to have agreed that economic 
stability is a goal to be attained largely 
through government fiscal and monetary 
policy. Why then expect the parties in 
collective bargaining to show the prescience 
in economic affairs that we can’t and don’t 
expect of others? 


How Can Collective Bargaining 
Be Made More Responsible? 


It is not likely that the public will long 
tolerate steady price rises. Even the fact 
that numerous pressures create a diver- 
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gence between private and public interests 
in collective bargaining hardly make the 
rises more palatable. If collective bargaining 
is to remain free and private, management and 
abor alike will have to assume a more socially 
responsible attitude toward their bargaining 
power. The history of increased interven- 
tion by the government into “normally” 
private economic matters is replete with 
situations in which control or regulations 
was extended to mitigate some existing 
abuse of private economic power. It can 
happen to collective bargaining unless both 
parties take steps to reconcile their interests 
with those of the general public. 


Gearing of Wages to Productivity.— 
Wage increases, including fringe benefits, 
should be related to increases in produc- 
tivitv. However, certain practical difficulties 
are raised: 

(1) Productivity statistics have never been 
too reliable. In the manufacturing indus- 
tries, where output per man hour serves as 
a productivity measure, the product mix 
changes so frequently as to make yearly 
comparisons be of dubious value. In the 
service industries, where no tangible prod- 
uct is produced, productivity measures are 
also subject to criticism. 


(2) Even where productivity statistics 
are so refined as to be usable, the question 
is whether they should be applied, for wage 
determination purposes, on a company- 
wide level or an economy-wide level. li 
used on a company level, management would 
find itself severely penalized for superior 
productivity and might find it more sensible 
to inhibit the rate of innovations, just as 
it confronted by steep excess profits taxes. 
Using national-average productivity as a 
basis for wage increases in individual com- 
panies, as exemplified in the “improvement 
factor” provided in the 1948 General Motors 
UAW contract, wiil not penalize the su- 
perior firms but may severely handicap 
marginal companies and, ultimately, con- 
tribute to increased industrial concentration. 


(3) There is a question as to whether 


tving money wages to productivity pro- 
vides price-level stability if, at the same 
time, wages are tied to the Consumer 
Price Index. Prices go up because of an 


excess in general demand, wages go up 
automatically under escalator clauses and 
the inflationary spiral is spurred upward. 
Wage increases limited to productivity in- 
creases will not be accepted by unions 
during an inflation because the net effect 

(Continued on page 315) 
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Union-Management Cooperation 
in the British Clothing Industry 


By ROY B. HELFGOTT 


The success of labor-management cooperation in the American clothing 
industry is contrasted with the relative failure of the British cloth- 
ing industry in the same area. The conclusion is that union-management 
cooperation cannot be legislated. Rather, it must come from compelling 
reasons on both sides for working together. The weakness of the Brit- 
ish unions in the clothing industry also contributes to their ineffec- 
tiveness in being heard by management, the author points out. He is an 
assistant professor of economics at the Pennsylvania State University. 


HE American clothing industry has be- 

come world-renowned for the coopera- 
tion that has developed within it between 
management and labor unions. Joint efforts 
have been undertaken in attempts to stabil- 
ize production, eliminate “unfair” competi- 
tive practices, improve productivity and 
promote consumer interest in the industry’s 
products.’ Attempts to achieve similar col- 
laboration in the British clothing industry have 
not succeeded despite legislation establishing 
institutional devices for union-management co- 
operation. An analysis of the attempts to es- 
tablish such cooperation in Britain in the 
postwar period may delineate some of the 
reasons why they never reached fruition. 

Unlike the situation in the United States 
or in the rest of British industry, the cloth- 
ing trades are not well organized. Only 
one quarter of the half-million clothing 
workers belong to the National Union of 
Tailors and Garment Workers, the major 
needle-trades union. Another 8,300 belong 
to three small unions of specialized clothing 
workers, and there is a small sprinkling of 
garment-worker membership scattered among 
the general unions. All in all, however, the 
industry is jn the vast majority unorganized, 
with particular sections, such as dressmak- 
ing, virtually untouched by unionism. 


' Specific examples of union-management co- 
operation in the American clothing industry are 
contained in Sumner H. Slichter, Union Poli- 
cies and Industrial Management (Washington, 
Brookings Institution, 1941). A more compre- 


British Clothing Industry 


The individual employer in the clothing 
industry belongs to the employer association 
in his area that covers his particular branch 
of the trade; the lecal associations are, in 
turn, united into national federations. The 
major one is the Wholesale Clothing Manu- 
facturers’ Federation of Great Britain, which 
represents the producers of heavy clothing, 
mainly men’s coats and suits. 

Given the weakness of unionism in the 
industry, collective bargaining has had a 
feeble development and the garment workers 
continue to rely upon tripartite (manage- 
ment, labor and public) wages councils to 
set minimum wage Most of the col 
lective bargaining that does take place be 
tween union and employer groups involves 
the negotiating of the minimum rates to be 
promulgated by the wages councils. 


rates, 


The only branches of the clothing indus 
try in which anything resembling genuine 
collective bargaining takes place is whole 
sale tailoring (heavy clothing) and _ shirts 
and collars, where the fair 
minority of the labor force in its ranks. 
These are the only two trades covered by 


union has a 


national agreements, negotiated between the 
National Union of Tailors and Garment 
Workers and the manufacturers’ federations. 


hensive picture is presented in Kurt Braun, 


Union-Management Cooperation, Experience in 
the Clothing Industry (Washington, Brookings 
Institution, 1947) 
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This article is based upon research 
that Professor Helfgott conducted in 
Britain in 1955-1956 as a Fulbright 
Scholar. Much of the material was 
contained in the author's doctoral 
dissertation, Trade Unionism and 
Collective Bargaining in the British 
Clothing Industry (Graduate Faculty, 
New School for Social Research). 


Despite its apparent weakness, the National 
Union of Tailors and Garment Workers has 
been most interested in achieving some 
degree of cooperation with management and 
has supported every effort undertaken toward 
that end in the postwar period. 


Development Council Idea 


Serious attempts to establish the institu- 
tional framework for union-management co- 
operation in the British clothing industry 
started with the coming into office of the 
Labor Government in 1945. The Labor 
Party had been elected on an avowedly 
socialist platform, and came to power de- 
termined to reshape Britain into a coopera- 
tive commonwealth. Given its philosophy 
of the inevitibility of gradualness, the Labor- 
ites did not propose to accomplish the 
social revolution overnight but, rather, through 
successive stages. Labor’s 1945 program 
called for the nationalization of about 20 
per cent of British industry, and proposed 
national economic planning to co-ordinate 
the efforts of both the nationalized indus- 
tries and those remaining under private 
ownership. 

The National Union of Tailors and Gar- 
ment Workers was a part of the Labor 
Party; it, too, believed in socialism, yet it 
recognized that the clothing industry was 
far from ripe for nationalization, It did 
feel, however, that economic planning was 
called for in the industry, particularly in 
view of its long chaotic history. The union 
wanted to play a role in that planning, and 
it received great encouragement for the 
idea of a joint labor-management coopera- 
tive endeavor from the example of the 
National Coat and Suit Industry Recovery 
Board in the United States, which includes 
both the International Ladies’ Garment 
Workers’ Union and all the women’s coat 
and suit firms which are under union con- 


tract. It thus sought some similar institu- 
tional device through which it could play 
a role in the functioning of the British 
clothing industry. 


The economy that the Labor Government 
inherited in 1945 had been drained by 
two decades of depression and war. As a 
result, its major stress had to be put on 
revitalizing the economy rather than upon 
transforming it into planned socialism. Its 
revitalization plans could be carried out 
in that sector of the economy brought under 
public ownership but, in the private sector, 
government circles felt a need for a new 
form of organization through which the 
desired changes in industry could be car- 
ried out and which would serve as a per- 
manent means of communication between 
government and industry.” The most dis- 
tinctive form of organization that arose 
was the development council. 


The development councils were quite 
similar in intention and organization to the 
recovery boards set up under the National 
Industrial Recovery Act in the first years 
of Franklin Roosevelt’s administration. Ob- 
servers traced their origin to “the strong 
pre-war sentiment in British industry—a 
sentiment shared, although for different 
reasons, by employers’ organizations and 
by trade unions—in favor of rationalization 
measures to remove excess capacity and to 
regulate competition in industry.” * 


Another put it even more bluntly: 

“Internally the development council plan 
evolved by Sir Stafford Cripps is a slightly 
altered version of the formulae of capital- 
labor copartnership which had once been 
actively sponsored by the Federation of 
British Industries and other giant business 
groups, and is based on the coopera- 
tively minded concept of self-government in 
business.” * 


Soon after coming into office the Labor 
Government had appointed working parties 
—composed of representatives of labor, 
management and the public—which visited 
the United States in order to gain knowl- 
edge which would permit them to increase 
the productivity of the British economy. 
Among the 17 working parties appointed, 
three specifically covered the clothing industry. 


In its conclusions, the heavy-clothing 
party, which had been favorably impressed 
by the functioning of the National Coat and 
Suit Industry Recovery Board (the old 


2 A. A. Rogow and P. Shore, The Labour Gov- 
ernment and British Industry 1945-51 (Oxford, 
Basil Blackwell, 1955), p. 76. 
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* See footnote 2. 
*Robert Brady, Crisis in Britain (Berkeley, 
University of California Press, 1950), p. 41. 
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NRA _ board continued as a_ voluntary 
agency by labor and management since 
1935) in the American garment industry, 
specifically suggested the establishment of 
a council of the heavy-clothing industry to 
continue to study the various matters to 
which it had given preliminary consideration.’ 


The light-clothing working party was 
equally specific, calling for the establish- 
ment of a suitable organization to deal with 
those general problems of the industry 
which did not come within the scope of the 
activities of trade associations. It had given 
careful study to the terms of the industrial 
organization and development bill then be- 
fore Parliament and had concluded that a 
development council on the lines laid down 
in the bill would be a suitable organization 
for the purposes it had in mind.* 


The rubber-proofed-clothing working party 
rejected the idea of a separate development 
council for its section of the industry, but 
supported the setting-up of one develop- 
ment council for the entire clothing in- 
dustry, on which there would be provision 
for the direct representation of the rubber- 
proofed section.” 

The industrial organization and develop- 
ment act was passed on July 31, 1947, with 
the general object of establishing develop- 
ment councils, to be constituted on the 
tripartite pattern of the working parties 
and to perform functions assigned to them 
by the appointing authority.’ These func- 
tions revolved about increasing the in- 
dustry’s efficiency in production, marketing, 
and export trade.’ 


The development council was to be an 
agency primarily devoted to providing and 
pooling aids to the industry.” It was to 
have no powers of compulsion aside from 
that of levying small charges to finance its 
activities, As a result, the development 
council, while seeking self-government in 
industry, was not a device for real economic 
planning. However, it did provide the in- 
stitutional framework through which labor 
and management might cooperate to solve 
industrial problems. 

The councils were to consist of equal 
numbers of representatives of employers 
and workers in the industry plus public 


members, one of whom was to be chair- 
man, The councils expressed two currents 
of thought—toward self-government on the 
employers’ side and toward central control 
and workers’ participation at the top level 
on the side of the unions.” 


The industrial organization and develop- 
ment act empowered the establishment of 
a council in an industry provided that it 
was “desired by a substantial number of 
persons engaged in the industry.” In the 
parliamentary debate over the bill, the 
government spokesmen made it clear that 
there was no intention of foisting councils 
on unwilling industries, although the govern- 
ment’s intentions, if faced with minority 
opposition, were not made clear.” This lack 
of clarity paved the way for the demise of 
the clothing industry development council. 


Clothing Industry 
Development Council 


From the very beginning, the attitude of 
the National Union of Tailors and Garment 
Workers, the most representative union in 
the clothing industry, was most favorable 
toward the idea of the development council 
for not only did it believe in planning for 
the industry, but the council afforded it an 
opportunity to participate in the program 
evolved. In fact, as things developed, the 
union became the staunchest advocate of the 
council in the face of bitter opposition from 
the major employer groups. 

The clothing industry employer associa- 
tions voiced their opposition in June, 1949, 
when, at a joint meeting of 16 associations, 
they announced that they were not prepared 
to discuss the structure and activities of a 
development council. Nevertheless, the draft 
order establishing the council was approved 
in the House of Commons, 196 (Labor) to 
77 (Conservatives). 


The clothing industry development coun- 
cil was established January 1, 1950, by an 
order of the board of trade, made on No- 
vember 16, 1949, setting forth its purposes 
as follows: 

“The Council shall exercise their func- 
tions in such a manner as appears to them 


5 Working party reports, Heavy Clothing 
(London, His Majesty's Stationery Office, 1947), 
pp. 73, 135-136. 

®* Working party reports, Light Clothing 
(London, His Majesty's Stationery Office, 1947), 

40 


reports, Rubber-Proofed 


Working party 
His Majesty’s Stationery 


Clothing (London, 
Office, 1947), p. 27. 


British Clothing Industry 


‘Industrial Organization and Development 
Act, Section I(2). 

*See Marvin Frankel, ‘Joint Industrial Plan- 
ning in Great Britain,’’ Jndustrial and Labor 
Relations Review, April, 1958. 

” Brady, work cited at footnote 4, at p. 548. 

" Development Councils, Vol. xvii, No. 326, 
London, March, 1951. 

® Rogow and Shore, work cited at footnote 2, 
at pp. 77-78. 
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to increase as much as possible efficiency 
and productivity in the industry, to improve 
and develop the service that it renders to 
the community, and to enable it to render 
that service more economically, and shall 
have regard to anything being done by any 
Government Department or other body with 
a view to avoiding a duplication of work.” ™ 


Before the council was even launched, the 
employer federations opened a frontal as- 
sault upon it. The large segment of the 
clothing employers which had opposed a 
development council challenged its legality, 
as soon as it was established, as “foisting 
a Development Council on an unwilling 
industry.” 


This was the culmination of a general 
shift in attitude on the part of British em- 
ployers, which, after a short “honeymoon” 
period, turned increasingly hostile toward 
the Labor Government.“ <A good part of 
the mounting opposition was probably mo- 
tivated by industry’s growing weariness 
with all government regulation and, with 
a general election approaching, its desire 
to once again champion the cause of “free 
enterprise.” This was recognized on the 
union side, and the NUTGW told its mem- 
bers that the only way to get a develop- 
ment council functioning in the clothing 
industry was to return the Labor Party 
to power in the general election.” 


Even this was not sufficient. The Labor 
Party was returned to office in 1950, but 
with a very slim majority, and it began to 
retreat in the face of industry’s campaign 
against the councils. Despite the importance 
which the Labor Party had attached to the 
councils, in a number of industries the 
government was unable to reach agreement 
on their formation. In the wool and 
china-clay industries, it surrendered its ob- 
jective, permitting the creation instead of non- 
statutory advisory bodies. It has been noted: 


“Clearly the Government had suffered a 
major defeat on the whole issue of Develop- 
ment Councils—a defeat which was to be 
underlined by the abolition of the Clothing 
and Jewellery and Silverware Councils under 
Mr. Churchill’s administration.” ” 


Structure and Functioning 


The governing body of the clothing in- 
dustry development council consisted of 17 


members: six representatives of the workers, 
five of whom were named by the National 
Union of Tailors and Garment Workers 
and one by the Waterproof Garment Workers’ 
Union; six employer representatives; three 
independent members; one representative 
of the managers and technicians; and one 
expert on distribution. Despite its repre- 
sentative character, the council was doomed 
when the Wholesale Clothing Manufac- 
turers’ Federation and 15 other clothing 
trade associations served a writ challenging 
the legality of its establishment. 

The council was empowered to levy 
charges upon the firms constituting the 
clothing industry, up to a maximum of 
£300,000 ($840,000) in any three years or 
£150,000 ($420,000) in any year. Its duties 
included the proper utilization of manage- 
ment and labor, methods of production, and 
materials; promotion of safe working con- 
ditions; and research into the fields of dis- 
tribution, statistics and other relevant subjects. 
It was, however, to have nothing to do 
with wages and working conditions. Em- 
ployers were obliged to produce their books 
for inspection or face fines; this didn’t in- 
crease the employers’ regard for the council. 

The clothing industry development council 
held its first meeting on February 7, 1950, 
and prepared to map a program along the 
lines prescribed in the enabling legislation. 
The intense employer opposition to its 
existence hampered its successful operation 
despite the fact that the high court had 
dismissed the employers’ writ challenging 
the establishment of the council. By the 
summer of 1950, the council had tackled 
four major problems facing the clothing 
industry: seasonal unemployment, export 
trade, sizing of garments, and the purchase 
tax on clothing. Its next project was an 
examination into the misuse of trade terms. 

Despite its research work in trade matters, 
the employer groups were unrelenting in 
their opposition to the development council. 
Although they had lost in their court fight 
against it, the return to office of the Con- 


servative Party in 1951 heightened their 
agitation for its abolition. The moment 
the Tories took office, its fate became 
clouded. Negotiations concerning it were 


started in May, 1951, between the president 
of the board of trade and the federations 
in the clothing industry which had chal- 
lenged his right to establish the council. 


“Third Annual Report of the Clothing Indus- 
try Development Council (London, Her Maj- 
esty’s Stationery Office, 1953), p. 3. 

™ Rogow and Shore, work cited at footnote 2, 
at p. 81. 
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% Dame Ann Loughlin, ‘‘What’s This Election 
All About?’’ The Garment Worker, February, 
1950. 

1% Rogow and Shore, work cited at footnote 2, 
at pp. 81-82. 
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The discussions continued over a year and 
a half. Meanwhile, the members of the 
council, whose original term of office ended 
in December, 1951, were asked to continue 
in office-—first for six months and then for 
a further six months. Finally, on Decem- 
ber 1, 1952, just three years after its estab- 
lishment, the president of the board of 
trade announced his decision to wind up 
the development council, on the employers’ 
agreement 
council, representing union and manage- 
ment but without independent members. 


As the council itself had to admit, these 
circumstances imposed a great strain upon 
its members and staff; the uncertainty of 
its future made its undertaking new work 
impossible and tended to narrow its activities. 
Nevertheless, it was able to report major 
progress with two of its main activities 
during the final years of life. It extended 
its technical consultant and advisory service 
to clothing firms and continued its survey 
of body measurements. The union actively 


supported the work of the council, and 
this was gratefully acknowledged: 
“This work, designed to increase pro- 


ductivity in the industry, continued to re- 
ceive support from the Trade Union members 
of the Council, who recognized that im- 
proved organization of the industry would 
serve the interests of all engaged in it and 
would, in addition, bring benefits of in- 
estimable value to the consumer.” ” 

At its demise, the clothing industry develop- 
ment council was able to report that its 
technical department had received 268 re- 
quests for workroom reorganization and 
had been able to complete 194 of them, in 
factories employing 34,000 persons, which 
accomplished an estimated average poten- 
tial increase in productivity of 32 per cent.” 
It had also answered 2,120 technical ques- 
tions originating from manufacturers em- 
ploying some 220,000 operatives, or a majority 
of the labor force of the firms registered 
with the council. 


Joint Clothing Council 


Its good work to the contrary, the 
clothing industry development council went 
by the boards. As a face-saving device for 
the government, the employers had con- 
sented to the establishment of the voluntary 
body to take over the development council's 
work. In this way, the joint clothing 
council came into being in January, 1953. 


that there should be a voluntary 


The joint clothing council was governed 
by a central committee of 20 employer and 
20 trade union representatives, which was 
to co-ordinate the work of a number of 
industrial committees covering each main 
division of the industry. Its functions were 
similar to those of the development council, 
and included research in the fields of design, 
quality, production, marketing, distribution 
and the training of labor, as well as promo- 
tion of exports. 


The joint clothing council differed from 
the development council in that it was a 
voluntary, rather than a statutory, body 
and that its members were directly ap- 
pointed by them affiliated organizations and 
were responsible to them. Whereas the 
budget of the development council had been 
specified and collected by a levy on the 
firms of seven shillings (98 cents) a month 
on each £1,000 ($2,800) turnover, the joint 
council had no guarantee of money. Its 
financing was to be on a_ hand-to-mouth 
basis, with a levy to be collected by the 
president of the board of trade whenever 
finances were required to carry out a previ- 
ously prepared program of work. Further- 
more, the decision of the joint council had 
to be reached by a two-thirds majority. 


This was hardly an auspicious start for 
the new council, but it had its fling, never- 
theless. It held its first meeting in Febru- 
ary, 1953, but from the very beginning was 
bothered by a lack of funds. The union 
submitted proposals for financing the council's 
work,” but they made little difference be- 
cause, as with the development council, the 
were not in- 


major employer associations 


terested in it. 

Although the cloth'ng industry develop- 
ment council had been dissolved on the 
assumption that the employers would co- 
operate in a joint voluntary body; the 
Wholesale Clothing Manufacturers’ Federa- 
tion—the largest single association, 
prising most of the men’s heavy-clothing 
firms—and the British Mantle Makers’ Asso- 
ciation—representing the manufacturers of 
withdrew 
was 


com- 


suits—soon 
council. It 
wanted neither 


and 
clothing 
associations 


women’s coats 
from the joint 
clear that the 
a voluntary nor a statutory council in the 
industry and, at the end of 1954, when the 
president of the board of trade announced 
that he introduce 


legislation to 


was not prepared to 


finance the joint clothing 


council, it was dissolved. In its brief his 


tory, the joint clothing council, because of 


" Third annual report, at p. 4. 
% Third annual report, at p. 5. 


British Clothing Industry 


” The Garment Worker, July, 1954. 
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a lack of funds, in addition to the decided 
lack of interest on the part of the em- 
ployer associations, had accomplished vir- 
tually nothing. 


At this point, one might have expected 
that those interested in union-management 
cooperation in the clothing industry might 
have given up any attempt to accomplish 
it through a joint body. The National 
Union of Tailors and Garment Workers, 
however, persisted. Immediately upon the 
demise of the joint clothing council, it pro- 
posed the establishment of a joint indus- 
trial council in the wholesale tailoring 
section of the industry. While such a 
body would have also functioned on the 
collective bargaining front, the employers 
were no more receptive to it than they 
had been to the clothing industry develop- 
ment council or to the joint clothing council, 
and it never came about. 


Conclusions 


The experience in the postwar period 
in the British clothing industry leads to the 
inevitable conclusion that union-manage- 
ment cooperation cannot be legislated. Both 
parties, moreover, must have compelling 
reasons for working together on industrial 
matters which fall outside the normal scope 
of collective bargaining. In the case of the 
British clothing industry, only one party, 
the union, was eager for mutual coopera- 
tion, but it had been unable to gauge the 
intensity of the employer opposition to the 
councils. Industry’s main objection sprang 
from the fear that the councils would under- 
cut the position of the trade association, 
which had become Britain’s most repre- 
sentative form of industrial organization.” 


The employer associations felt that they 
were attempting to perform most of the 
functions listed for the development council, 
such as servicing manufacturers through 
research and maintaining liaison with gov- 
ernment officials, and so the associations 
resented the intrusion of a new institution 
onto the scene. Moreover, since union weak- 
ness limited the collective bargaining role 


of the clothing associations, their surrender 
of their other functions to a new body 
would have seriously brought into question 
the justification for their continued existence.” 


Within the clothing industry, the larger, 
more efficient firms, which could conduct 
their own research and which exercised a 
dominating influence in the employer asso- 
ciations, looked upon the councils only as 
a device to aid their smaller competitors, 
who could not undertake such research on 
their own. The technical services of the 
joint clothing council were indeed especially 
beneficial to the smaller companies.” The 
Labor Government had, in fact, intended 
the development councils as an experiment 
in industrial cooperation, by which the 
smaller firms in an industry could help 
themselves to increased efficiency.” Thus, 
although many individual firms might have 
favored the councils, they would not buck 
their associations on the matter, since, over 
a wide area, “British industrialists look 
not to themselves or to the market, but 
to their trade association executives and 
committees for direction on prices, output 
and practices.” “ 


As far as the labor side was concerned, 
the National Union of Tailors and Garment 
Workers had been the most enthusiastic 
supporter of the councils, even though it 
had received no direct benefit from council 
activities. On the contrary, it had ex- 
pended time, effort and money—in fighting 
to maintain the councils—which might better 
have been used in organizing the clothing 
workers. Interviews with leading NUTGW 
officials revealed that the union, after all 
its experience, was still eager to achieve 
labor-management cooperation on economic 
matters, whether or not management de- 
sired such cooperation, through the estab- 
lishment of a joint body in the clothing 
industry. 


The employers in the American needle 
trades also did not eagerly grasp at union- 
management cooperation when it was first 
thrust upon them by the unions, but they 
came to accept it because it brought both 
parties mutual benefits.” The difference 


*® Rogow and Shore, work cited at footnote 2, 
at p. 82. 

1 Even in the case of the National Coat and 
Suit Industry Recovery Board in the United 
States, which had attracted the attention of 
many Britishers as a sort of model for labor- 
management cooperation, a decline in its ac- 
tivities over the years has been discernible. 
Numerous people in the industry, both from the 
union and among the employers, will privately 
place the blame for the failure to rejuvenate its 
activities upon the employer associations, which 
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feel that the recovery board has invaded their 
prerogatives. 

2 Mark J. Fitzgerald, C. S. C., Britain Views 
Our Industrial Relations (Notre Dame, Indiana, 
Notre Dame University Press, 1955), p. 166. 

*3 Labour Party Research Department, Speak- 
ers’ Handbook 1949-50 (London, The Labour 
Party, 1949), p. 129. 

* Ben W. Lewis, British Planning and Na- 
tionalization (New York, Twentieth Century 
Fund, 1952), p. 47. 

* Braun, work cited at footnote 1, at p. 247. 
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between the British and American situa- 
tions, however, is that labor-management 
cooperation in the American clothing in- 
dustry has come about because the unions 
are strong, and vis-a-vis them, the em- 
ployers are weak; in Britain the opposite 
situation prevails. There the union is weak 
and has little to offer the employers in the 
way of cooperation, not even being able to 
establish standard rates of pay and, thus, 


equalize labor conditions among the myriad 
of competing firms in the industry. As a 
result, one is forced to conclude that the 
prospects for the growth of union-manage- 
ment cooperation in the British clothing 
industry will remain very poor, despite all 
attempts to legislate it, until such time as 
unionization has spread to include a much 
more sizable proportion of the garment 


workers. [The End] 


IS TRIPARTITE BARGAINING INEVITABLE?—Continued from page 308 


may still be a decline in real wages, even 
if money wages go up. Thus, acceptance 
of such an arrangement depends largely 
on the ability of our economy to forestall 
general inflation. 


(4) Ideological acceptance by manage- 
ment of paying wages on the basis of 
productivity increases is still far from com- 
plete. Output goes up partly because of 
more intensive and skilled labor effort, but 
mainly through improved managerial ef- 
forts. Our standard of living has risen 
more through increased use of capital equip- 
ment and superior industrial organization 
than through longer and harder hours of 
work of union members. Why, then, argues 
management, should the fruits of its excep- 
tional efforts be claimed by workers whose 
contributions are relatively modest? On 
purely ethical grounds, the management 
argument is potent; on practical economic 
grounds, the argument must be modified. 
If productivity gains are not distributed to 
the work force in terms of increased pur- 
chasing power, producers will find their 
inventories bulging with unsold products. 


Flexible Labor Contracts.—lLong-term 
contracts provide a certain degree of in- 
dustrial stability and reduce uncertainty as 
to labor costs. This is especially true where 
lean times are long and price decisions 
have to be made far in advance. Although 
management prefers as much advance cost 
information as can be obtained, inflexible 
long-term contracts which provide for auto- 
matic wage increases may ultimately back- 
fire on management and the economy. Sumner 
Slichter has noted: 


“It is safe to say that the steel industry 
will long remember the wage increases for 
1958 which it agreed to back in 1956. Con- 
tracts of two or three years’ duration are 


almost a necessity in modern industry, but 
the experience of 1958 will warn employers 
to go easy in committing themselves to 
large future wage increases.” ” 

Concessions made in the flush of pros- 
perity are likely to haunt a company when 
it finds itself unable to cut wages, costs 
and prices as demand falls. What is even 
worse is that it not only cannot cut or 
maintain prices, but must ratse them if its 
profit margin is low. 

Contracts in which basic terms were 
set for several years, to give industrial 
decision-makers a maximum amount of in- 
formation on future labor costs, might pro- 
vide a solution. Basic wage rate structures 
and fringe benefits could move up in pre- 
determined steps and their costs would be 
sasily predictable, At the same time, re- 
opening or renegotiating of clauses in the 
contract would permit management to seek 
redress when sales are down from an other- 
wise ascending wage scale. True, most re- 
opening clauses have been used by unions 
during the past decade, but 
management should have little trouble in 
using the clause to defer an otherwise auto- 
matic wage increase during a_ recession. 
Public opinion and workers’ concern with 
unemployment should fortify management's 
position. 

Without increased employer 
and without reopening clauses, long-term 
contracts become largely speculative. The 
speculation is based on expected inflation 
in the economy, resulting in contracts with 
irreversible money wage increase provi- 
sions. If everyone bets on inflation and 
leaves himself no hedge, namely, a wage 
reopening clause, then inflation is virtually 


prosperous 


resistance 


assured. 


1” Commercial and Financial Chronicle, May 
1, 1958. 
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Larger Bargaining Units.—As previously 
described, bargaining unit structure in the 
United States has complicated the job of 
achieving responsible collective bargaining. 
It is almost impossible for management 
and labor in a particular firm to predict 
in advance or determine afterwards what 
effect their agreement will have or has had 
on the economy. 

A solution might be to encourage use of 
the European system of industry-wide or 
even national bargaining. Leaders of major 
labor and industry interests could at one 
negotiation reach agreement on basic terms 
for pattern-setting industries, encouraging 
followers to come to reasonable terms as 
well. Under such a system, leaders could 
not easily disclaim responsibility for the 
undesirable effects of their bargaining. 
However, this suggests a whole new host 
of problems. Can labor and management 
leaders be expected to subordinate their 
individualism to group decision-making? 
Will desirable interindustry price and wage 
differentials be maintained? Are business 
and labor leaders more likely to collude 
against the consumer? Won't failure to 
reach agreement result in critical and wide- 
spread strikes? How long can the govern- 
ment be expected to keep a “hands off” 
policy towards bargaining where results 
are so highly significant? In other words, 
is it not possible that efforts to keep bar- 
gaining free of government regulation may 
themselves facilitate such control? 

It is not being suggested that responsible 
collective bargaining is easily attained. But 
it must be attained, even if strenuous ef- 
forts and some modification of existing 
institutional arrangements are required, if 
private bargaining ‘s to survive. To the 
extent that collective bargaining contributes 
to inflation and to price inflexibility during 
a depression, public frustration is sure to be 


intensified. Also, the time may come when 
the government insists on becoming a part- 
ner to all wage negotiating. 


Conclusions 


Cost inflation is unquestionably a serious 
threat to our economic stability and is in 
many ways more dangerous than demand 
inflation. When costs and prices continue 
to rise despite declining demand, some 
imbalances and failures in the price me- 
chanism become evident. Collective bar- 
gaining since World War II has been a 
catalyst to, if not an initiator of, the current 
inflation. 

If collective bargaining is to remain pri- 
vate, as is most fervently desired, manage- 
ment and labor will have to modify their 
present bargaining policies. The buck-pass- 
ing will have to stop; contracts will have 
to be made more flexible to permit appro- 
priate price and wage changes in either 
direction. The alternative is tripartite bar- 
gaining, with the government playing a 
major role in key negotiations. The gov- 
ernment can help by neutralizing some of 
the monopolistic excesses present in our 
economy and by using its fiscal and monetary 
powers to provide a more stable economic 
environment in which free collective bar- 
gaining can operate. 

What seems to emerge as logical is the 
conclusion that increased government in- 
tervention is probable. We are being swept 
into this unhappy situation by the inability 
or unwillingness of management and labor 
to come to socially desirable terms under 
present bargaining arrangements. Worse 
yet, many of the solutions proposed to 
today’s difficulties seem to be self-defeating. 
The solutions themselves may actually evoke 
more government intervention into collec- 


tive bargaining. [The End] 


“, , there is no way to divorce our 
security, health, education and happiness 
from the sensible management of the 
citizens’ tax dollars. We simply must be 
determined—if we believe at all in the 
public good—that the Federal budget 
contain not one single cent for the care 
and coddling of a sacred cow which is 
there only because we seem to be patho- 
logically afraid to look at it, judge its 
merits, and, if necessary, cut its throat. 
In this time of rising prosperity and 
comparative world peace we should be 


THE MORTGAGE ON THE FUTURE 


determined to pay the price ourselves 
for any program we decide is necessary, 
not to charge it, plus interest, to our 
children. What a shabby thing it is to 
toss into every baby’s bassinet a mort- 
gage, payable to yesterday and then wish 
the little tot well. And yet that is ex- 
actly what some of our political pedia- 
tricians would have us to do when they 
demand we spend more than we take in.” 
—From an address by Secretary of the 
Interior Fred A. Seaton at Long Island 
University on March 24. 
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Australian Boards of Reference 
By FRANK T. de VYVER 


This is a study in comparative labor law dealing with the development 
of the Australian boards of reference as a means to solve minor labor 


disputes. 


subject of arbitration in the United States. 


It will be especially helpful to those concerned with the 


The work of the boards 


runs from the consideration of complaints over the quality of manage- 
ment-provided trousers to a claim for pay in lieu of notice when an 
employee has been summarily dismissed. The author is chairman of the 
Department of Economics and Business Administration, Duke University. 


G RIEVANCE PROCEDURES with ar- 
A hbitration as the final step are unknown 
in Australia. Disputes arising under the 
terms of an official award may be settled in 
various ways. Commissioners of conciliation 
are always available to aid the parties in 
reaching agreement, and many Australian 
companies and the unions representing their 
workers have devised informal methods for 
settling plant level arguments. 

Under a legalistic system, however, some 
type of lower “court” is needed to decide 
minor disputes which would be time-con- 
suming if allowed to follow regular pro- 
cedures. Awards under the commonwealth 
arbitration system in Australia are detailed 
Interpretations must be 

Decisions on 
handled more 


and complicated. 
left to the judicial process. 
actions, however, can be 
simply. 

A board of reference is the institution 
which has developed to meet the needs for 
some organization to decide minor cases. 
The originators of the boards had even 
wider ideas about their and now, in 
addition to settling minor disputes, boards 
are also used to administer various sections 
of an award. Writers have generally neglected 
any mention of boards of reference. In 
some of his earlier books, Foenander does 
make passing reference to the system, but 
lately he has joined the ranks of other 
writers about Australian labor relations in 
leaving out discussion of boards. Boards 
of reference, however, are an important link 
in the chain of legal methods for settling 
labor disputes in Australia; almost from 


use 


Boards of Reference 


the beginning of the system of arbitration 
in 1903, awards have provided for boards 
to which specified types of disputes may 
be referred. 


Origin of Boards of Reference 


A board of reference is a legally con- 
stituted body authorized in nearly all com- 
monwealth awards. It consists of a chairman, 
generally the registrar or deputy registrar 
of the commonwealth court or commission; 
one or two union representatives; and a like 
number of employers. 

Justice Higgins, a pioneer of Australia’s 
system of compulsory arbitration, saw great 
promise in the use of boards of reference. 
Writing in 1922, he described his concept 
of the place of boards, suggesting: that they 
had at least two functions. In the first 
place, because of tripartite membership, 
employers and union representatives would 
come together to discuss mutual problems. 
He seemed to think such meetings would 
in themselves be conducive to good labor 
relations. To explain his ideas, he quoted 
from one of his decisions: 

“The most serious difficulty that I see 
in the agreement and in this award is the 
absence of the provision for a board of 
reference—a board in which the employer 
and the employed could take counsel to- 
gether for the purpose of dealing with any 
grievances which employees allege and 
which the directors and managers, owing 
to their remoteness from the stress of 
actual operations, cannot realize.” 
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After pointing out that employees wanted 
a say in working conditions, he continued: 
“Many a grievance, or supposed grievance, 
would be removed before it developed into 
a serious trouble by a proper board of 
reference.” * 


In this statement, Justice Higgins seemed 
to consider a board of reference as a group 
of workers sitting down with their immedi- 
ate employers, perhaps with an impartial 
chairman, to discuss plant problems or 
questions which had arisen during the 
award’s operation. The justice, however, 
envisaged a second purpose for boards. 
“There is,” he said, “a provision in the act 
(Section 40A) enabling the Court to appoint 
a board of reference, assigning to it the 
function of determining specified matters 
which under the award may require to be 
determined. Such a provision, if properly 
drafted and valid, would be of eminent 
service to peace. Difficulties often arise 
under an award, owing to the vast variety 
of methods in the different undertakings, 
as to the application of the words of the 
awards to some particular case. These and 
other difficulties ought to be met by collec- 
tive adjustment, between representatives of 
the employers on the one side, and the rep- 
resentatives of the union on the other, with 
a neutral chairman. Nothing would 


tend more to prevent serious friction and 
to promote a mutual understanding of em- 


ployers and employees. 


Thus, Justice Higgins considered boards 
of reference both as councils of employers 
and employees for discussion of mutual 
problems and as semijudicial bodies ready 
to decide specific matters arising under the 
court’s awards. Perhaps these two func- 
tions are not compatible when existing 
within the same organization. At any rate, 
the council function, which would have been 
similar to the Whitley Councils later developed 
in England, never took hold in Australia. A 
search of board-of-reference records for the 
years 1955-1956 indicates that Australian 
boards are now semijudicial bodies per- 
forming the second function outlined above, 
that of “determining specified matters which 
under the award may require to be deter- 
mined.” These “specified matters” may in- 
volve either detailed administrative items 
or what in America would be called “griev- 
ances.” 


Jurisdiction 
of Boards of Reference 


Provision for the use of boards was in- 
cluded in the original act establishing the 
commonwealth court.’ The court was given 
the power “to appoint, for the purpose of 
the award, a Board of Reference, consisting 
of one or more persons, and to assign to the 
Board, the function of allowing, approving, 
fixing, determining, or dealing with, in the 
manner and subject to the conditions speci- 
fied in the award or order, any specified 
matters or things which under the award or 
order may require from time to time to be 
allowed, approved, fixed, determined, or 
dealt with by the Board, or which may 
affect the amicable relations of the parties 
with reference to the award.” * 


In 1911, the Australian High Court de- 
cided that the arbitration court in its awards 
had to mention the “specific” grievance 
with which the board of reference might 
deal rather than allow the referral of any 
dispute.’ Such an interpretation was, thought 
Justice Higgins, “unfortunate.” “Appar- 
ently,” he said, “it is not enough for me to 
commit to the board all or any matters 
which may arise—even arise under the 
award, or order. As I have said in previous 
cases, it is impossible for me to specify 
beforehand the grievances which will arise 
or be alleged.” ° 


As Justice Higgins said, an interpretation 
forbidding a dispute to go to a board unless 
that dispute had been specifically mentioned 
in the award made boards of reference 
nearly useless and not until 1920 was the 
law amended to omit the word “specified” 
before “matters” in the section of the law 
quoted above. 


Another change in 1947 eliminated the 
phrase “or which may affect the amicable 
relations of the parties with reference to the 
award.” The importance of this change is 
difficult to assess. If the phrase in the old 
law had been used by either party to flood 
the boards with a variety of miscellaneous 
disputes, the 1947 change certainly restricted 
their duties. On the other hand, since all 
their decisions could be appealed, it seems 
doubtful that the phrase was removed simply 
to limit the duties of boards. In the United 
States such a phrase would be challenged 
by management as an open-end arbitration 


1H. B. Higgins, A New Province for Law and 
Order (Sydney, Workers’ Education Association, 
1922), pp. 49-50. 

* Work cited at footnote 1, at p. 22. 

’ Commonwealth Conciliation and Arbitration 
Act, 1904 (No. 13 of 1904). 
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Fixation of Wages in 


*George Anderson, 
Melbourne University 


Australia (Melbourne, 
Press, 1929), p. 70. 

5 Loc. cit. 

®* Higgins, work cited at footnote 1, at p. 51, 
citing his decision in 11 C. A. R. 
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clause enabling unions to get an arbitrator 
to decide favorably on some matter which 
the union had been unable to secure through 
collective bargaining. In Australia, how- 
ever, changes in the basic award would have 
to be made by the arbitration commission 
as a variation of the award. 


Awards today describe the duties of boards 
in language which varies slightly, depending 
upon the writer of the award and the condi- 
tions of the industry. As late as 1951, al- 
though the basic law had been changed as 
described above, Commissioner F. D. Kelly, 
in a meat-industry award, said that the 
functions of the board of reference shall 
be: “(i) To settle disputes as to matters 
under this award, (ii) To deal with any 
matter directed by this award to be dealt 
with by the Board of Reference, (iii) To 
deal with any dispute affecting the amicable 
relations of the parties.” * 


More general in recent awards would be 
provisions giving the board the functions 
of (1) settling any dispute arising over 
matters in the award and (2) dealing with 
matters specifically mentioned in the award 
for board action. The specific matters are 
often listed in detail, as in Clause 16 of the 
textile award, which gives the board power 
to settle disputes over “payment by results” 
systems.” Both the textile and clothing 
awards authorize the boards specifically to 
issue permits for workers to receive less 
than the minimum rates (because of age or 
infirmity). Other awards specifically men- 
tion the duty of the boards to settle problems 
arising under the apprenticeship section of 
the award. In general, therefore, boards of 
reference are given authority to settle mat- 
ters specifically left to them in the award 
itself and to hear disputes arising under 
other sections of the awards. 

Before presenting an analysis of cases, 
however, consideration will be given to the 
attitude of the arbitration court concerning 
the power of boards. 


Attitude of Arbitration Court 


though 
This is 


Appeals from board decisions, 
always possible, are seldom made. 
partially true because the parties have the 
good sense to accept a decision and get on 
with their work. In addition, however, the 
commonwealth arbitration court has made 
it clear that appealing every decision of a 
board was useless. 


This point was stated in 1936. In the 
early case Dethridge, C. J., laid down the 
following principles: 


“Where a Board of Reference has made a 
finding upon a pure question of fact upon 
oral evidence and inspections which finding 
is such as reasonable men may arrive at on 
that material, this Court will not entertain 
an application to reverse that finding, even 
though it might itself have made a different 
finding on such evidence and inspections. 
In such cases it is for the benefit of the 
general body of the parties concerned in 
awards that findings which touch only the 
facts in particular instances and do not in 
effect give wrong rulings upon general 
principles, should be accepted even though 
a Board of Reference may occasionally make 
a wrong determination upon the facts. But 
where the decision of the Board has or may 
have been given upon a wrong view of the 
meaning of an award, so that the proper 
criterion was not applied to the material 
derived from the oral evidence or inspec- 
tions, an appeal will be entertained by the 
Court, because the fault, if not corrected, 
will tend to be repeated in other cases and 
to vitiate the findings in those other cases.” * 


The 1945 case also involved 
finding of fact and, after reading the trans- 
cript of the proceedings before the board, 
Judge O’Mara—citing the earlier decisions 
as precedent—held that the same principles 
should apply in the case before him.” 


a board's 


On the other hand, another judge in 1945 
did change some specific rates which vari- 
ous boards had established for waterside 
workers (longshoremen). In this instance, 
Judge Piper felt that some standards for 
decisions were needed. The waterside workers 
award provided extra payments for un- 
usual danger, obnoxiousness or difficulty of 
the work. Should a dispute arise, the 
boards in the several ports were authorized 
to investigate and establish the extra rate 
for the job. What he had to do, said the 
judge, was to establish principles which all 
boards in the industry could follow. “Over 
the course of years,” the judge observed, 
“changes take place in the constitution of 
Boards, both in the personnel of the Chair- 
man and of the parties’ representatives, and 
it is not easy for such new personnel to 
obtain a quick and complete understanding 
of the various problems which can and do 
arise under this award and this factor, 
therefore, leads, at times, to claims being 
made and decisions being given which are 


* No. 524 of 1951, Sec. 34. 


*’ Textile-industry award, 1955, Sec. 38(c). 
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*36C. A. R. 183. 
C. A. R. 844. 


not in accordance with the award. But this 
statement does not detract from the good 
work done by Boards of Reference gener- 
ally, the standard of which is shown by the 
very few appeals which are made to the 
Court against the large number of decisions 
made in all the ports of Australia.” ™ 


The judge then established principles and 
indicated how those principles should apply 
in the seven specific appeals before him. 
Realizing that decisions had to be made 
quickly, he showed no disposition to over- 
rule boards because he, faced with the 
facts, might have felt differently. But he 
did hold that the word “unusual” as applied 
to the danger, difficultly or obnoxiousness 
of a job had specific meaning. Thus, if 
waterside workers unloaded a ship during 
a dust storm, that work would have no 
unusual feature because everyone in the area 
was working in the same dust, On the 
other hand, he said: “A high wind could 
possibly cause some obnoxious element, 
e.g., loose stuff lying about from some 
previous cargo and already in the ship or 
wharf to become unusually obnoxious by 
causing it to rise and blow about to an 
unusual degree.” 


Since an interpretation of the meaning of 
“unusual” was the issue before the court, 


Judge Piper carefully laid down principles for 
board chairman to follow. Another principle 


was also made clear to all. A chairman after 
stating various findings of facts, had said: 
“Under the circumstances I regard this case as 
a borderline one and, therefore, give the 
benefit of any doubt to the employee.” 
Commenting on this decision, the judge 
remarked: “The Board may have doubts 
but such doubts are not to be resolved in 
favor of the claimant merely because he is 
the claimant and the desired state of 
mutual satisfaction is not to be achieved 
by disposing of doubts on such a principle. 
If such doubts cannot be solved by a 
consideration of the evidence alone, the 
claimant has not proved its case to the 
reasonable satisfaction of the Board anid 
the claim must fail.” ” 


These cases indicate that the court, 
while usually upholding decisions of boards 
of reference, does occasionally establish 
standards which boards are expected to 
follow. Appeals, however, have not been 
the only problems on which the court has 
had to rule during the development of this 
institution, 


Another general problem concerns award 
enforcement. The Amalgamated Engineer- 
ing Union had proceeded in the Adelaide 
Police Court (a state court) “for a breach 
of the Metal Trades Award, claiming that 
the Perry Engineering Co., Ltd. has failed 
to provide lockers contrary to the pro- 
visions of said award.” As is customary, 
the amenities section in the metal-trades 


-award established restrictions but provided 


that the restrictions need not be applied 
with absolute uniformity if unusual con- 
ditions exist. If the parties cannot agree, 
the dispute is ordinarily referred to a board 
of reference. 

In this case the union refused to go to 
the board. They claimed the right under 
the commonwealth arbitration law, Section 
44, to go to court for enforcement im- 
mediately. This was a challenge to the 
authority of all boards of reference. If 
either party could circumvent the board by 
seeking enforcement before a police court 
or a stipendiary magistrate, the arbitration 
law might as well have been amended by 
dropping out the section under which 
boards were established, Thus, instead of 
admitting that in a particular case rea- 
sonable men might differ in the finding 
of facts, each such difference would be 
called a breach of the award requiring legal 
action. To be sure a court might find the 
party not guilty of the alleged breach, but 
what might have been a simple matter of 
fact-finding, resolved in 15 minutes to an 
hour, would have become an involved court 
case. 

Fortunately, in 1941, the court decided 
that when an award gives a board of 
reference the duty to decide matters, no 
action can be taken under the enforce- 
ment procedure unless the board’s decision 
was not followed. “No question of a breach 
of the award,” ruled Judge O’Mara, “can 
such a case until the Board has 
its functions and then if the 
obligations imposed by the award per 
medium of tne Board of Reference go 
without observance the right to seek en- 
forcement created by section 44 (of the 


Commonwealth Arbitration Law) may be 


arise in 
discharged 


exercise¢ 

Later, in this same decision, the judge 
gave a statement of the limitations of a 
board’s power: “I do not propose to define 
matters with respect to which disputes may 
arise under the clause and in relation to 
which the Board of Reference may give a 


155 C. A. R. 433. 
Loc. cit. 
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is obliged 
to determine within the ambit of its au- 
thority such disputes as are referred to 
it but that its authority does not extend to 
varying the award so as to add to, diminish 
or postpone any obligations which can 
properly be regarded as having been in- 
tended by the terms of the award.”™ An 
analysis of board-of-reference decisions pre- 
sented later in this paper indicates that 
occasionally it is not easy to find this 
indefinitely drawn line between a_ board's 
decision within the ambit or range of its 


authority and a board’s varying of the 
award. 


A third matter on which the court has 
ruled concerns the pressure sometimes brouglit 
upon boards by direct action, Sometimes 
boards have refused to act because of direct 
pressure or have changed a ruling because 
of subsequent pressure. In this connection, 
Chief Judge Piper was asked in 1945 to 
interpret the waterside-workers award. In 
a few instances involving demands for extra 
rates, men had refused to work until a 
board had met and, when the decision was 
unacceptable, continued the strike until the 
board had given an agreeable decision. 
“The Board in such cases,” said the judge, 
“did not fulfil its functions as intended by 
the award.” Apparently in other cases, con- 
tinued Judge Piper, “the Board has been 
urged by the employers representative to 
adopt this course and give a further and 
acceptable decision in order to get the men 
to work and to keep the cargo moving. 
Again this is not in accordance with the 
functions of the Board.” ” 


decision: I think the 


Judge Piper’s decision made it clear that 
a board had one function in such cases, 
namely, to hear the claim for the extra 
rate and to give its decision. Ordinarily, 
a case would not be heard while workers 
were striking, but a board could do so if 
it wished. Once having given a decision, 
said the judge, “the Board has fulfilled its 
function and unless some new condition of 
‘unusualness’ arises warranting a_ further 
hearing and decision, it should not 
its decision, nor give any attention to any 
representations or pressure from the em- 


alter 


ployer or employees to do so—the Board 
fixes a minimum rate and the award does 
not prohibit the employer from paying a 
higher rate.” Finally, concluded the judge, 
it should be clearly understood that the 
board has no duty to enforce a decision 
or keep men at work. Enforcement is the 
responsibility of properly constituted courts. 


By such decisions, the Australian arbi- 
tration courts have defined the powers and 
limitations of the boards of reference oper- 
ating under most commonwealth awards. 
Disputes must be taken to boards if the 
award so provides, but boards must not in- 
terpret awards nor do’ boards have enforce- 
ment functions. In all cases, board decisions 
may be appealed to the proper court, That 
cases are not ordinarily appealed shows the 
reasonableness not only of board chairmen, 
but also of the parties to an award. 


Use Made of Boards 


Despite their potential usefulness for set- 
tling minor disputes, boards of reference 
have not been widely used except in a few 
industries. Records in the registrar's office 
in Melbourne show clearly, however, that 
without boards to settle arguments certain 
industries might be in a constant state of 
turmoil. The table at pages 322-323 is a 
summary of decisions through 1955. The 
count was made in December, 1956, before 
all of the 1956 cases had been received by the 
registrar's office. Because of limitations of 
time, no count was made of cases involving 
waterside workers. Under that award, 
boards decide many matters at the 47 ports 
established. Suttice 
it to say that in year 1925, 
when the boards were first this 
industry, the number of cases has been in 
the hundreds. 

The table 
boards of reference: 


where they have been 
since 


used in 


each 


reveals several facts about 


In the first place, there are only a few 
big users of the system. Under most of 
the awards, management and workers ap- 
parently settle arguments at the plant level 
or perhaps under the awards there are only 
a few specific duties granted to boards 

A second fact revealed by the data is that 
being used continuously. To 
have been no 
the awards but 


boards are 
be sure, there 
under a few ot under the 
majority they are still operating. Without 
a detailed study of the history of each award, 
to determine why boards 


recent boards 


there is no way 
have not been used recently in some areas. 
It may be that the parties had no disputes 
Another reason might be the lapsing of the 
award, either state award had 
taken its place or the workers involved had 
been brought under a different federal ruling 


because a 


during a process of consolidation of awards. 


A third conclusion to be derived from 


the table is that, in general, boards are used 


™ Loc. cit. 
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Uses of Boards of Reference Under Commonwealth Awards and Average Use per Year 
1925-1955 


Average Use per Year 


From From 
First Use First Use 1940 1950 
First Total Through Through Through Through 
1955 


Name of Award Use Uses 1955 1939 1949 
(1) Large Users—Over 100 Cases for the Period 


Australian Meat Industry 

(Shops) 1926 125 
Carpenters and Joiners cod) 104 
Footwear Manufacturing .... 1933 164 
Clothing Trades ............ 1926 246 
Coal Mining ... 1944 191 
Meat Industry (Clerks) ..» 8926 123 
Printing and Graphic Arts... 1925 364 
Rubber Workers ... 1926 115 3.8 
Ship Painters and Dockers * 1926 292 9.7 
Storemen and Packers ...... 1926 101 3.4 
Road Transport ....... . $925 126 4 
Timber Workers 164 
Textiles Industry 1930 183 7 


Vehicle Industry . , 3S 192 6 
Metal Trades ..... 1,066 71 


(2) Moderate Users—26-100 Cases 


— 


Building Laborers Federation... 1926 67 
Actors 1925 29 
Theatrical ..... . 1925 84 
Aircraft Manufacturing , . 1939 37 
Builders Laborers ...... . 1926 
Australian Workers Union. 1925 
Clerks—Shipping and Tally... 1927 
Coopers ... 1926 
Engine Drivers and Firemen.. 1926 
Food Preservers .... 1925 
Furnishing Trades ....... 1928 
Gas Employees 1939 
3925 
Locomotive Enginemen ..... 1935 
Municipal Employees ....... 1925 
Musicians ... 1925 
Northern Territory Awards” 1937 
Seamen .... 1942 
Saddlery, Leather 
Tanners and Leather ....... 1925 
Theater Managers 1925 
Wool and Basil ............ 1928 


uw 
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to 


whew 
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tn 
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2 


Artificial Fertilizers 
Australian Capital Territory * 
Clerks—Except Shipping ..... 


Small Users—Less than 26 Cases ° 
7 
6 
6 


* Consolidated March 21, 1946. 

» Includes several awards for Northern Territory. 

¢ The last four columns show actual number of cases, not averages. 
4 Includes several awards for Australian Capital Territory. 
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1.2 4 11.5 
2.7 5.1 17 
3.2 7.8 10.5 
9.5 7.3 6.6 
10.6 21 
9 43 11.2 
11.8 11.9 ll 
2.7 6.5 2 
24 42 4.2 
21 6.8 43 
6.3 5.6 2.3 
28 94 10 
2.5 3.7 19.5 
98.7 29 
(3) 
4 2 
3 3 
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Uses of Boards of Reference Under Commonwealth Awards and Average Use per Year 
1925-1955—continued 


Name of Award 


Confectioners 

Felt Hatting 

Gelatine and Glue 
Health Inspectors 
Hospital Employees 
Insurance Officers 
Journalists 

Marine Engineers 
Marine Cooks 
Merchant Service Guild 
Manufacturing Grocers 
Mobile Crane 
Munitions 
Naval Dockyards 
Oven and Stove * 
Pastoral 
Pulp and Paper 

Rope and Cordage 
Ship Carpenters 

Stone Masons . 
Shipping Officers 
Tramways 
Woomera Rocket Range 


¢ Consolidated March 21, 1946. 


Average Use per Year 


From 
First Use 
Through 

1939 


From 
First Use 
Through 

1955 


1940 1950 
Through Through 
1949 1955 


ADK 


freely when for any reason the union in- 
volved is unwilling to use economic pres- 
sure or when an award leaves many matters 
to be settled by boards of reference. Thus, 
the textile workers union and the clothing 
workers union actively use boards. Neither 
is a strong union in comparison with some 
of the metal-trades unions. A discharge 
case likely to bring direct action in the 
engineering or the building industry would 
in textiles more often lead to the appoint- 
ment of a board. Yet the biggest use of 
boards is in the waterside industry where 
direct action to settle disputes is common, 
In awards covering this industry and such 
industries as metal trades, building trades, 
and coal mining, the use of extra rates is 
common, Dirt money, for example, can be 
paid over the award rate for many jobs in 
the metal-trades industry, and innumerable 
arguments can arise over the degree of 
dirtiness for which varying extra pence per 


hour will be paid. When such chances for 
argument exist and when both sides are 
inclined to be militant, disagreement is in- 
evitable and boards of reference are con- 
stantly being used. 


Types of Cases 


Boards deal with two types of cases, By 
the terms of many awards they must make 
administrative decisions on matters ranging 
from apprenticeship problems to granting 
of permits for workers to work in their own 
homes. In addition, boards may be asked 
to settle disputes between a management 
and its workers, Examination of cases for 
the two-year period 1954-1955 indicates 
more clearly the type of work done by 
boards of reference and also reveals oper- 
ational procedure and the different ap- 
proaches made by different board chairmen 
to the same type of case.” 


% At each of the offices of industrial deputy 
registrars, the author was given the opportunity 
to examine not only the decisions rendered, 
but also the transcripts. Methods of filing and 
citing differ slightly in the six offices, a fact 


Boards of Reference 


which accounts for varying citations for the 
same type of material in this article. In all 
instances, however, citations are to the original 
records in the registrar's office where mimeo- 
graphed copies of each case are retained. 
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— 
Use 
1 
1925 14 6 
te 1929 14 6 
F _ 1939 15 4 
1937 6 3 
3] _ 1926 4 4 
7 1926 7 7 
1929 6 1 
: 1926 13 4 
ow 1937 5 1 
25 
1946 1 
1946 19 
; 1927 11 4 
1945 13 
1945 2 
1946 18 | 
res 1949 4 0 
Zz 


Administrative matters.— Among acminis- 
trative matters, apprenticeship problems are 
most numerous. In fact, they form a sub- 
stantial part of the total case loads of the 
several deputy registrars of the common- 
wealth arbitration commission who usually 
act as chairmen of the reference boards. 
Some states have their own apprenticeship 
organizations, but in South Australia, where 
no state apprentice control organization 
existed in 1954-1955, boards of reference 
heard over 200 apprenticeship cases and only 
45 cases involving other matters. Yet even 
in New South Wales, which has its own 
state committee, apprenticeship questions ac- 
counted for about one fifth of the boards 
during the two years studied. 

Commonwealth awards establish appren- 
ticeship agreement procedures, together with 
rules and regulations on the number of 
apprentices and their pay. Typical is the 
vehicle-industry award, which stipulates: 

“Subject to the approval of a Board of 
Reference, but not otherwise, an indenture 
of apprenticeship may be suspended or 
cancelled— 

“(i) by mutual consent. 


“(ii) if through lack of orders or financial 
difficulties an employer is unable to find 
suitable employment for an apprentice and 
a transfer to another employer cannot be 
arranged. 

“(iii) if in the opinion of a Board of 
Reference circumstances exist which render 
such suspension or cancellation necessary 
or desirable. 

“This sub-clause shal! not apply in any 
State in which there is a State Apprentice- 
ship Authority having power to cancel or 
suspend indentures of apprenticeship.” ” 

Not all awards mention apprentice train- 
ing, and not all of those which do mention 
it provide for state action. Boards of refer- 
ence, however, often decide upon cancella- 
tions and transfers and upon special cases. 
The latter would include situations in which 
an older person wants to become an appren- 
tice or in which a “new Australian,” having 
served part of his apprentice time in his 
home country, seeks only to finish his training 
in Australia. 

Presumably, as awards are amended and 
South Australia provides its own apprentice- 
ship council, boards of reference will be 
relieved of their present responsibilities. At 
any rate, the student finds it odd, for ex- 
ample, that in 1954 all apprenticeship prob- 


lems in New South Wales brought to boards 
of reference were under two awards, the 
graphic-arts award and the meat-industry 
award, There is no obvious reason why the 
state council could not have acted in these 
cases, also, if the awards had so provided. 


A second type of administrative decision 
left to boards involves the use of special 
permits. Typical of such cases are a num- 
ber arising under the shoe-industry award. 
The footwear-manufacturing-industry award 
requires board approval whenever a producer 
wants to hire someone to work at home— 
that is, an “outdoor worker.” Each appli- 
cation is studied to determine whether the 
employer is actually short of help at the 
factory and whether the worker is so 
situated that she cannot go to the factory. 
If both conditions are met and the union 
does not raise strenuous objections, a per- 
mit is granted for a limited time. This 
same procedure is followed for industries 
like the clothing industry where home 
work is possible and where, traditionally, 
abuses growing out of outdoor work have 
seemed detrimental both to the industry’s 
costs standards and to the workers. 


Boards also allow lower-than-award rates 
for handicapped or slow workers; allow 
women in the rubber industry to work 
more overtime hours in an month than the 
award provides; and grant subcontracting 
permits in the clothing industry. In each of 
these instances the award specifies that only 
a board may approve such employer action. 
Thus, if an employer paid a slow worker 
less than the basic wage and the required 
skill margin, he could be prosecuted unless 
the board had acted. 


As a third administrative duty, boards 
are often required to settle the allowable 
degree of off-standard working conditions 
in a plant. For example, the Footwear 
Manufacturer’s Association of New South 
Wales asked the deputy registrar to exempt 
a certain firm from the provisions of Clause 
35(b) of the award requiring dining ac- 
commodations. A commonwealth inspector, 
not the union, made the complaint and, 
when the company had explained its diff- 
culties, also suggested the application for 
exemption. The award says: “In any 
factory or workshop where more than 5 per- 
sons are employed a room properly fur- 
nished shall be set apart for use as a dining 
room.” The company, although it employed 
over 50 people, provided no such space. 
There was no room, it was claimed, and 
besides the workers all crossed the road to 


" Vehicle-industry award, 1953, pp. 14-15. 
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[The McClellan Committee hearings] 
have made bold some people who 
would rather render abuse than help 
correct abuses—who indeed would 
rather have the abuses than the cure, 
because they hope to convince the 
people that all the labor leaders in 
this country are as corrupt as a few 
well publicized individuals. What 
they say is false—what they would 
do is evil. We need remedies 
against specific abuses—not a war 
against organized labor. 

—ZJames P. Mitchell 


a park to eat their lunches. On rainy days 
they sat around the workroom. The com- 
pany spokesman said that for years the com- 
pany had attempted to buy the adjacent 
property, but the owner took the attitude 
“that it has been in her family for one 
hundred years, etc., and says what would 
she do with the money.” 


The board exempted the company from 
the requirements of Clause 35(b) for a 
period of one year, subject to review if 
necessary at the end of the year. Neither 
the workers nor the union had complained. 
Besides, concluded the chairman: “In these 
days of full employment if it was not a 
good place to work, the employees would 
not work there if they had any complaints.” ™ 


Another case of this type occurred in 
Hobart, Tasmania. Under an arrangement 
between the Master Butchers and the Aus- 
tralian Meat Industry Employers’ Union, 
an employer had agreed to furnish each 
worker with three shirts and three pairs of 
trousers per annum, “such clothing to be of 
guaranteed good quality.” The argument 
concerned the quality of the trousers, the 
men having objected to a Commonwealth 
of Australia brand on the trousers and to 
the fact that the trousers had a side open- 
ing. The chairman undertook to have the 
trousers tested, but when the meeting re- 
convened he confessed his inability to get a 
testing laboratory to simulate the conditions 
of a slaughterhouse so that a proper report 
could be prepared. The company, however, 
had obtained opinions from three different 
stores. In each place the manager obtained 
a written statement that “the material of 
which the garment was made was of good 


quality melange.” The chairman, being satis- 
fied, ruled for the employer. 

This case also illustrates how grievances 
may be “manufactured” to fit an award or 


agreement, In its statement, the union at- 
tacked the quality of the pants because the 
agreement had said the garments were to be 
guaranteed good quality. They mentioned 
only incidentally that “some of their cloth- 
ing was second-hand.” The agreement, how- 
ever, said nothing about new clothing. 
Conversation with the union secretary elicited 
the opinion that the real question was the 
use of second-hand garments—that is, gar- 
ments turned in by a worker who was 
leaving, then cleaned and reissued to other 
workers.” 


Disputes.—In addition to administrative 
matters, boards are often asked to settle 
disputes arising over special rates of pay 
or because management’s personnel decisions 
are unacceptable to the workers and their 
unions. Second to apprenticeship problems, 
disputes over extra rates are the most fre- 
quent type of case presented to the boards. 
Award rates are payments for skill and 
effort under usual working conditions. Ac- 
cording to the Australian philosophy of 
wages, work done under unusual conditions 
for that type of job should receive a higher 
rate, called a special rate. 

Some awards provide specific special rates. 
The vehicle award requires extra payments 
for working in confined places, for dirty 
work, for working at heights or in hot 
places, for handling slag wool, for handling 
garbage, and for work on vehicles which 
lave not been immediately cleaned after 
“the carriage of livestock.” These rates range 
from three pence per hour extra for working 
“at a height of 50 feet or more directly 
above the nearest horizontal plane” to six 
pence extra for “working in a _ confined 
space.” When the actual amounts are thus 
stated, arguments arise only over the facts 
in a particular situation. Thus, boards under 
awards containing such detail often decide 
whether the work is being done “in a con- 
fined space” or whether in fact a particular 
job “is of an unusually dirty or offensive 
nature.” 


Other awards make 
visions for special rates. 
and dockers award, for 
that “work which is unusually obnoxious 
or of an objectionable nature and for which 
no other special rates are presented shall be 


less-definite pro- 
The ship-painters 
example, provides 


N.S. W. Registry No. 104 of 1955. 
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” Tasmania Registry, March 5, 1954, and 
interview with Mr. O'Neill, union secretary. 
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_ paid an extra amount, as agreed upon be- 
= 


tween the representative of the employer 
and the Union.”™” Unsettled matters go to 
a board for decision. 


Typical of the disputes over extra money 
were two 1954 Sydney cases. The ship- 
wrights (shore) award provides “extra money” 
for working in confined spaces. In a par- 
ticular instance workers were engaged “on 
the fitting of keel blocks, etc., under the 
vessel’s keel.” The union claimed the work 
space was “confined within the meaning of 
clause 9(h) of the award.” The employers 
said the work was normal for shipwrights 
engaged in ship construction. When such 
a problem arises, the chairman (the deputy 
registrar) ordinarily visited the work spot 
before making his decision. He measured 
the distance from the side to the keel of 
the ship and found it to be approximately 
four feet. From the ground to the keel was 
about four feet six inches. This would 
constitute cramped conditions, except that 
the only duty performed by the men was to 
drive the blocks and then come out. “They 
are not obliged,” said the chairman, “to 
work for any length of time in a stooped or 
cramped position and I consider that no dis- 
ability is occasioned by the work in dispute.” * 


In each of the dozens of cases of this 
type the registrar or his deputy visited the 
job before deciding whether the work was 
confined, dirty, or had other special features 
as described in the awards. Sometimes they 
had to decide upon a specific amount of 
extra pay. 

Typical of the latter situation was a case 
decided for the ship painters and dockers. 
The union claimed that “the work in dis- 
pute is unusually obnoxious and of an 
objectionable nature in terms of clause 
2(j) of the Ship Painters’ and Dockers’ 
Award.” Recognizing this unusual obnoxi- 
ousness, the employers had already offered 
the workers three pence per hour more, 
but the offer had been refused. “Upon 
inspection,” concluded the chairman, “it 
was found that the men were cleaning 
the tubes backends and uptakes in the 
boilers. A considerable amount of soot was 
being removed and it was apparent that the 
boilers had not been cleaned for some 
considerable time. In the circumstances, 
I consider that the work was unusually 
dirty and obnoxious for such type of work.” 
He therefore awarded five pence extra per 
hour for “the whole of the time the men 
are engaged on the work in question.” * 


As never before in our history, there 
is a recognition that suspicion and 
prejudice stand as a mortal threat 
to the political and social health 
of the Nation.—Hubert H. Humphrey 


A second group of dispute cases involves 
personnel decisions by management under 
the terms of the award. This group in- 
cludes cases brought by the union when 
a worker had been summarily dismissed; 
involving sick leave or holiday pay; in- 
volving classification of workers; and claims 
for overtime rates. These are matters 
which in organized American plants, come 
through a grievance procedure, to private 
arbitration. 


Among the important cases are those deal- 
ing with claims for pay in lieu of notice 
when a worker had been summarily dis- 
missed. Australian awards provide that an 
employee may be separated by giving him 
the prescribed notice—whether a week, a 
day or a few hours. Awards also say a 
worker may be summarily dismissed for 
malingering, inefficiency, neglect of duty, or 
misconduct, Rarely does a union request a 
board when the worker has been given 
proper notice or paid wages for the notice 
period in lieu of the notice itself. Some 
stronger or more militant unions may sanc- 
tion strikes if the workers are sufficiently 
upset at a “mate’s” discharge, but these are 
handled by conciliators, not by boards. A 
board, however, is often constituted to de- 
cide whether a worker should have pay in 
lieu of notice or whether his offense war- 
ranted summary dismissal. 


About one fourth of the Sydney registry’s 
business during 1954 and 1955 involved dis- 
missal cases, although other registries had 
a smaller proportion of such disputes. In 
each instance the union involved filed an 
application with the deputy industrial regis- 
trar, setting forth the union’s exact de- 
mands. The board, including union and 
management representatives (the latter prob- 
ably from the chamber of manufacturers), 
met with the chairman, who ordinarily was 
the deputy registrar or his assistant. The 
parties’ representatives likewise acted as 
advocates, as is often true in tripartite arbi- 
tration in the United States. 


Ship-painters and dockers award, 1940, 
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Commonwealth Court of Conciliation and 
Arbitration, N. S. W. Registry, B No. 4 of 
1954, January 28, 1954. 

= N.S. W. Registry, B No. 107 of 1954. 
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The procedure is formal, with witnesses 
examined under oath as they might be in 
a courtroom: “What is your full name? 
Where do you reside? How long were you 
employed?” Such information is elicited 
from witnesses rather than from agreed 
statements of fact. The chairman or the 
advocates ask questions to bring out the 
facts. In many of the registries, full trans- 
cripts are kept. The hearing concluded, the 
chairman may wait or may give his decision 
immediately. Rarely is the decision unani- 
mous. The chairman, therefore, says: “As 
the parties representatives on the Board are 
equally divided in opinion, my opinion will 
constitute a majority decision of the Board.” 
He then states his decision. 


A case involving summary dismissal arose 
when an employee of the Australian Woolen 
Mills was dismissed for neglect of duty. 
She had left her job 20 minutes before 
quitting time to wash up, although she had 
been warned she was leaving early, The 
facts were agreed. She had finished the 
work she had planned to do that day and 
had gone to wash; she and the others had 
been warned previously about leaving the 
job early; she had worked for the company 
for 12 years; she had not been specifically 
told that she would be discharged if she 
went off to the washroom; and she had 
applied unsuccessfully for re-employment. 
The board had to decide whether her ac- 
tions involved misconduct. If so, no pay in 
lieu of notice was required nor would the 
company have to pay pro-rata vacation 
compensation or sick leave. If her actions 
were not misconduct, the company would 
have to make those payments. Under no 
circumstances would the board have the 
right to order the company to reinstate her 
to her job. As the deputy registrar re- 
marked in another case: “I cannot make the 
Company take him back. It is a free country 
and we hope to keep it that way, too.”™ 


In the decision, the chairman did say that 
he thought the supervisor should have 
clearly told the lady that she would be 
“sacked” if she left early. He also sug- 
gested the payment of her pro-rata annual 
leave and the company representative said 
he would talk to the union about that. The 
decision, however, was unequivocal: “The 
Board by a majority decides that this em- 
ployee was properly dismissed for neglect 
of duty on 5th August, 1955.” ™ 


Since Australian awards provide sick leave, 
annual leave and paid holidays, disputes 


naturally arise over the administration of 
these clauses. The number of cases is not 
large, either because the awards are so de- 
tailed or because employers interpret gener- 
ously. Nevertheless, boards may decide whether 
a worker was really sick on a specified day 
or whether holiday pay is due under an 
award, 


A worker is entitled to sick leave if he 
is sick and has not used all of his allow- 
ance. Furthermore, he must convince his 
employer that he was sick or, if that is im- 
possible, he may have the chance of con- 
vincing a board of reference. Disputes 
reaching boards usually involve extenuating 
circumstances. One woman gave the em- 
ployer a statutory declaration for illness on 
Thursday and Friday, yet on Friday she 
came to get her pay and said she felt well. 
The chairman allowed sick pay for Thurs- 
day but not for Friday. Another woman 
presented a doctor’s certificate for a two 
weeks’ period. Ordinarily, there would have 
been no question but, since the worker used 
the two weeks for marriage and a honey- 
moon, the employer naturally concluded she 
was not as sick as she claimed. The doctor's 
certificate prevailed, however, and the ma- 
jority of the board voted to require payment 
of wages. 

Contrary to the situation sometimes found 
under collective bargaining contracts in the 
United States, Australian employers do not 
have to prove the worker was not sick. In 
each case the worker must convince his 
employer or the board that he was unable 
to attend to his regular duties because of 
illness. 


Problems of classification of workers pro- 
vides some business for boards of reference. 
These problems may call for determination 
of a jurisdictional (called “demarcation” in 
Australia) dispute or deciding which classi- 
fication and, therefore, which rate a worker 
should have for doing a job. 


A typical jurisdictional dispute involved 
the Vehicle Builders’ Employees’ Federation 
and the Sheet Metal Working Union. The 
Vehicle Builders’ Employees’ Federation 
asked the board to determine which classi- 
fication should be used in the manufacture 
of “engine frame covers” for buses. The 
employer had hired “body makers,” a group 
under the sheet metal workers union and 
award. The vehicle builders’ union thought 
that this part of the work should be done 
by “panel beaters,” a group coming under 
their jurisdiction. Like those of many ju- 


2N. S. W. Registry, B No. 136 of 1955. 
Boards of Reference 


*N. S. W. Registry, B No. 102 of 1955. 
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risdictional squabbles, the details are confus- 
ing. The rates were the same for body 
makers and panel beaters, and either opera- 
tor could do the entire job. The chairman, 
however, decided upon a demarcation based 
on the definition of the two jobs as given 
in the awards.” 

The other type of dispute involving classi- 
fication of workers centers on money. The 
Federated Iron Workers asked a board to 
determine, for example, whether a particular 
employee engaged as a furnaceman in a 
foundry and receiving a 34-shilling-per- 
week margin should be classified and paid 
as an annealer on a 42-shilling-6-pence- 
per-week margin. After visiting the plant, 
the chairman ruled: “I am satisfied that the 
employee is not performing the work of an 
annealer and is properly classified as a 
furnaceman—other, The Board by a major- 
ity so decides.” 


Peripheral problems of decision-making.— 
Boards are restrained from interpreting 
awards. Nevertheless, in handling disputes 
arising from personnel actions, there are 
instances when reasonable men might differ 
as to whether an interpretation was involved. 
In the United States, arbitrators often must 
decide whether a case before them is arbi- 
trable under the contract. In Australia, 
chairmen of boards of reference may have 
to decide whether the board is being asked 
to interpret an award. In both countries, 
marginal cases arise. 

One example illustrates the problem faced 
by the deputy registrars: In February, 1954, 
a board of reference in Tasmania heard a 
dispute involving rates of pay. “The mat- 
ter,” read the minutes, “concerns the settle- 
ment of a dispute which has arisen between 
the Hydro-Electric Commission of Tas- 
mania and the A. E. U., re the correct 
Award rates due to day workers when 
transferred to shift work without sufficient 
notice as prescribed in the Metal Trades 
Award.” 

The problem could not be easily solved. 
Certain men on the weekly payroll as day 
workers, having finished work at 2 P. M., 
had been told they were to be shift workers 
and would be required to report for work at 
10 P. M. the same day to work through 
until the next morning, The question was 
whether these workers should receive time 
and a half for work on the night shift after 
they had finished a shift at 2 P. M. or 
whether they were starting another day. 
The Commission figured the day stopped at 


midnight. They paid time and a half for the 
two hours from 10 P. M. to 12 P. M. and 
then, since a new day had started, paid 
regular time plus a 10 per cent premium 
for the hours from 12 P. M. to 8 A. M. 


The parties debated the meaning of the 
award clause, since the issue was whether 
a daytime worker could be changed to a 
shift worker as quickly as the commission 
had done in this case. If such a quick 
transfer could be made, the commission’s 
calculations were correct. If not, the men 
should have been paid time and a half for 
the entire shift. 

In the writer’s judgment, based upon a 
reading of all board decisions for a two-year 
period, at least two of the deputy registrars 
would have promptly decided this case one 
way or the other. The chairman in Hobart, 
however, was more legalistic. Although the 
Board’s minutes did not indicate that either 
the union or the Hydro-Electric Commis- 
sion raised the issue of jurisdiction, the 
deputy registrar refused to make a decision. 
He wrote the union: “I feel that this dispute 
is not one that a Board of Reference should 
be called upon to determine.” Although the 
minutes contain no such statement, the 
chairman reminded the union that “at the time 
of the hearing of the dispute, I stated 
that, in my opinion, after having heard the 
submissions of the parties, this dis- 
pute involved matters of construction and 
interpretation of the Award.” ™ 

Other examples could be given, but the 
documents clearly show that individual deputy 
registrars may be technical, thereby sending 
disputes elsewhere for settlement, or may 
give a decision despite technicalities. For 
the two years studied, one deputy registrar 
made a number of decisions involving de- 
marcation disputes and seemed to feel no 
compunction in deciding that the members 
of one union had the best claim to particu- 
lar jobs. During the same period, however, 
another registrar turned down several such 
cases on the ground that such disputes were 
not matters for boards of reference. 

From time to time, however, various 
deputy registrars, faced with questions of 
jurisdiction, do act as private arbitrators. 
In such instances the parties waive ques- 
tions of jurisdiction and agree to accept the 
chairman’s decision. Although this situa- 
tion can arise when a registrar hesitates to 
make a decision under an award, it is most 
likely to arise when the parties are operat- 
ing under an agreement which has not been 


* N. S. W. Registry, B No. 59 of 1954. 
**N. S. W. Registry, B No. 97 of 1954. 
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made an award. Thus, the deputy registrar 
in South Australia discussed the matter of 
jurisdiction over a dispute between the 
Tramway Employees and the city transit 
trust where an agreement was in force. 
“As some doubt existed as to the jurisdic- 
tion of the Board to determine this matter 
under the provisions of the Agreement,” he 
wrote, “representatives of the association 
and the trust stated they wished me to 
determine the matter as an arbitrator where 
any lack of jurisdiction existed.” * 


Conclusions 


Although they have never become works 
councils as envisaged by Justice Higgins, 
boards of reference have been used as lower 
courts to settle disputes arising under 
awards and as administrative bodies to 
determine details not covered by the com- 
awards. For making adminis- 
trative decisions a board of reference seems 
to be an awkward body. Calling five or 
seven busy people together to decide whether 
a young man’s apprenticeship should be 
ended seems a waste of time. On the other 
hand, there may be some justification for 
those people to be called together to decide 
whether special conditions call for varia- 
tions from award provisions. If by award 
a dining room for workers must be pro- 
vided, the union, the management, and 
others in the industry are interested in see- 
ing why any exemption should be made. 
The alternative to allowing such deviations 
from required practice to be settled by a 
board would be for the union to ask a civil 
court to enforce compliance. Certainly, a 
group of men well acquainted with industry 
can determine facts of such cases better 
than a stipendiary magistrate or the judge 
of a police court. 


missions’ 


As a link in the chain of dispute settle- 
ment, Australian boards of reference live 
up to the hopes of Justice Higgins who saw 
boards as a way of getting workers and 
management together to settle plant-level 
problems. Both parties, to be sure, now 
act through representatives and often leave 
decisions entirely to the chairman, Never- 
theless, by using boards of reference, dis- 
putes can often be settled quickly and 
cheaply. 

Boards differ chiefly because of different 
chairmen and different attitudes of partici- 


informally with both parties wanting a 
decision, right or wrong. At worst, the 
proceedings are most formal and may be 
compared with courts of law, so that the 
parties resemble litigants rather than dis- 
putants. Some chairmen constantly ques- 
tion their own jurisdiction; others proceed 
to hear the case unless one party raises a 
jurisdictional issue. Some chairmen make 
every effort to avoid giving a decision which 
might be considered an_ interpretation; 
others make decisions which many would 
call interpretations. 

The importance of the work of boards of 
reference can best be judged by considering 
the alternatives for settling the types of 
disputes with which they deal. One way 
would be for the workers to strike. Even 
in cases where the board undoubtedly has 
jurisdiction, strikes do occasionally take 
place. Perhaps the employer offers three 
pence an hour extra for an extra-dirty job 
and the union demands nine pence. With- 
out a board to settle such a matter there 
could easily be a strike. Also, a demarca- 
tion dispute may cause trouble unless a 
board will settle the matter. 


If boards become too technical about the 
type of cases they will handle, the courts 
may be deluged with cases, the magistrate 
courts with claims that the employer was 
not following the award provisions, and the 
arbitration court with requests for inter- 
pretations. Probably the parties want to 
make the board-of-reference system work 
because they both have a simple way to get 
differences settled without using the in- 
volved procedures of any court. In_ this 
respect the work of boards of reference are 
most nearly like private arbitration under 
collective bargaining in the United States 
and like the occasional arbitration done by 
representatives of the court of arbitration 
in New Zealand. 

Boards make no spectacular policy deci- 
sions nor do they interpret awards. They 
deal with the routine matters which arise 
during the day-by-day adjustments of labor- 
management relationships. Perhaps for 
these reasons they have been passed over 
by writers describing the broad _ funda- 
mentals of compulsory arbitration, Cer- 
tainly, many strong unions make little use 
of boards to settle their disputes. Yet, in an 
unobtrusive way, boards of reference pro- 
vide a real step toward maintaining in- 


pating parties. At best a board functions dustrial peace in Australia. [The End] 
2S. A. Registry, Case 3, 1954. Score 
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Discharge for Dishonesty, Disloyalty™ 


Arbitrators are extremely reluctant to uphold the discharge of employees on 
the grounds of dishonesty, disloyalty or theft because of the normal hesitancy 


for another employer to hire a person thus discharged. 


To discharge for 


dishonesty is called ‘“‘economic capital punishment,’’ so arbitrators require 
proof by the same general rules of evidence used in a court of law. This 
article is reprinted from the Journal of the Missouri Bar for January, 1959. 


T MIGHT SEEM that an employee 

guilty of dishonesty, disloyalty or theft 
within the scope of his employment would 
in every case be subject to discharge." Many 
labor-management contracts expressly make 
the dishonest acts of an employee grounds 
for discharge; even where such a provision 
is lacking, it has been held universally that 
an act of dishonesty falls squarely within 
the general provision found in every labor- 
management contract that discipline may 
be imposed for “just cause.” Nevertheless, 
even a casual perusal of the reported arbi- 
tration cases reveals that most arbitrators 
are extremely reluctant to discharge em- 
ployees on the grounds of dishonesty, dis- 
loyalty or theft.2 Few employers will hire 
a man whose record of previous employment 
shows that he has been discharged for some 
act of dishonesty. Hence, any apparent leni- 
ency of the arbitrators may rest on their 
realization that virtual exclusion from fur- 
ther gainful employment, and not merely 
the loss of the job in question, will result 
from their sustaining a discharge on such 
grounds.’ To avoid any such socially un- 
desirable result, arbitrators resort to various 
techniques. It is the purpose of this study 
to review the reported cases in an effort to 
ascertain the techniques employed by arbi- 
trators to set aside a discharge for dis- 


honesty, disloyalty or theft and, if possible, 
to ascertain to what extent an arbitrator will 
set aside a discharge which has been re- 
ferred to by some as “economic capital 
punishment.” * 


Falsification of Job Application 


The prospective employee has his first 
opportunity to perform some dishonest act 
when he submits his application for employ- 
ment. It is generaHy conceded that the de- 
sire to succeed in winning employment may 
tend to cause a “stretching” of the truth or 
the relating of a “white lie.” The type of 
dishonesty involved in this instance is quite 
different from outright theft or other forms 
of dishonesty which might affect the pocket- 
book of the employer. Many labor-manage- 
ment contracts provide that the falsification 
of a job application constitutes grounds for 
discharge. If such a provision is absent, the 
job application itself may provide that a 
falsification will constitute grounds for dis- 
charge. In the latter event, the discharge 
may be based on the standard clause, found 
in every labor-management contract, to the 
effect that discipline may be imposed for 
“just cause.” 

The first question that must be deter- 
mined is whether there is any period of 


1Charles C. Allen III made the first study 
of this topic in 1949. Many phrases and con- 
clusions appearing in this article are his. It is 
intended that this article only bring up to date 
those conclusions drawn by Mr. Allen, which 
can be found in the Washington University Law 
Quarterly, Fall, 1949, p. 120. 

2A study of 88 cases has shown that in ap- 
proximately 27 per cent of the reported cases 
a discharge for some dishonest act was sus- 
tained. This is compared to a study of 42 
cases in 1949, in which only 15 per cent sus- 
tained the penalty of discharge. It thus ap- 
pears that employers are becoming more aware 
of the instances where an arbitrator will sustain 
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a discharge and, therefore, they impose a lesser 
penalty when they know that an arbitrator will 
reduce the penalty if a grievance is filed. It is 
hoped that this study will further aid the em- 
ployer and the union in determining what 
type of act will warrant a discharge. 

*See Myron Gollub, Discharge for Cause 
(New York Department of Labor, 1948), p. 45, 
where the author indicates that in his opinion 
this has been the chief influence in mitigating 
punishment in cases in the State of New York. 

*In re Four Wheel Drive Auto Company and 
Associated Unions of America, Local 15 (1953), 
arbitrator, H. Herman Rauch. 
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and Theft 


By ANTHONY F. VAIANA 
Attorney, St. Louis 


limitations in which the employer must act 
in order to take advantage of the falsifica- 
tion. The present consensus of arbitrators 
appears to be that after a lapse of some 
reasonable period of time, falsification of an 
application for employment alone should 
not operate as a complete cause for dis- 
charge. It should be considered in the light 
of the employee’s length of service, the ma- 
teriality of the falsification, the employee's 
record with the company, the nature of 
the company’s business, whether the falsi- 
fication is the true reason for the discharge 
and whether the particular employee in ques- 
tion has been singled out for discharge while 
others are allowed to continue in their job 
even though they also were guilty of falsi- 
fication. An opinion by Harry Shulman has 
been frequently cited with approval in the 
more recent awards. Mr, Shulman’s idea 
that a discharge based solely on falsification 
should not take place more than one year 
after the time of original hire seems to have 
been adopted as a working guide.’ Several 
cases can be cited to illustrate this idea. 
Where an employee who had been employed 
for 17 months answered “no” to the ques- 
tion “were you ever convicted of a crime 


or misdemeanor?” when, in fact, he had 
been guilty of petit larceny, the arbitrator 
reinstated the employee without back pay.* 
Likewise, where an employer waited 17 
months to discharge an employee who in- 
tentionally had misstated his educational 
background, knowing that the employer re- 
quired employees to have a high-school edu- 
cation, the arbitrator reduced the punishment 
to a 15-day suspension, saying: “ par- 
ticularly have I been impressed by the 
argument that time eventually should bring 
repose in all but the most aggravated situ- 
ations .”* Where a bus driver failed 
to include a conviction for petit larceny 
when he was asked to include all arrests 
other than traffic violations, the company 
discharged him when they learned of the 
falsification. The arbitrator reduced the pun- 
ishment to a two-month suspension, since 
the employee had been employed by the 
company for 11 years and since not once 
had there been any complaint against him 
since his conviction of larceny some 21 years 
previously.® 

On the other hand, when the employee 
has been employed for less than a year, 
the arbitrator is more likely to sustain the 
discharge when there is a failure to include 
previous arrests when such information is 
asked of the applicant.’ The failure to in- 
clude prior employers when such informa- 
tion is asked of the applicant has been 
held to warrant the discharge of an em- 
ployee;” the failure to include any physical 
defect when inquired into will also warrant 
a discharge if such action is taken within 
the first year.” 

Whether or not the application inquires 
into certain prior activities bears great 


5Opinion No. A-184, United Automobile 
Workers and Ford Motor Company (1945), 
Shulman and Chamberlain, Cases on Labor 
Relations (Foundation Press, 1949), p. 466. 

®In re Bell Aircraft Corporation and United 
Automobile, Aircraft & Agricultural Imple- 
ment Workers of America, Local 501 (CIO) 
(1951), arbitrator, Joseph Shister. 

™In re Duval Sulphur and Potash Company 
and International Union of Mine, Mill, and 
Smelter Workers, Carlsbad Potash Workers, 
Local 415 (1953), arbitrator, Maurice H. Mer- 
rill. The arbitrator was not entirely convinced 
as to whether the falsification was the real 
reason for the discharge or whether it was due 
to the fact that the employee had instituted a 
grievance against the company. 

5’ In re Niagara Frontier Transit System, Inc., 
and Amalgamated Association of Street, Elec- 
tric, Railway & Motor Coach Employees of 
America, Division 1342 (1956), Robert S. 
Thompson, chairman of the board of arbitra- 
tion. 
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*In re Bauer Brothers Company and United 
Automobile, Aircraft & Agricultural Implement 
Workers of America, Local 500 (CIO) (1950), 
arbitrator, Joseph M. Klamon; In re Douglas 
Aircraft Company, Inc., Tulsa Division, and 
United Automobile, Aircraft & Agricultural Im- 
plement Workers of America, Local 1093 (CIO) 
(1953), Maurice H. Merrill, chairman of the 
board of arbitration. 

” In re Borg-Warner Corporation, Ingersoll 
Steel Division and United Farm Equipment and 
Metal Workers of America, Local 139 (CIO) 
(1949), arbitrator, Peter M. Kelliher; Jn re 
Lyon, Inc. and United Automobile, Aircraft & 
Agricultural Implement Workers of America, 
Local 174 (CIO) (1955), arbitrator, Gabriel N. 
Alexander. 

In re Deere Manufacturing Company, John 
Deere Ottamwa Works and United Automobile, 
Aircraft £ Agricultural Implement Workers of 
America, Local 74 (CIO) (1952), arbitrator, 
Peter M. Kelliher; Jn re Armstrong Cork Com- 
pany and Rubber Workers’ Federal Labor 
Union, Local 22619 (1957), arbitrator, Albert 
J. Hoban. 
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weight in determining whether or not a 
discharge for such falsification or omission 
will be sustained. Certainly, it goes to the 
materiality of the omission, for if the em- 
ployer fails to inquire into such areas it 
can be taken to mean that the employer 
did not deem such information material. 
Therefore, if prior convictions or arrests 
are to be grounds for refusing employment 
and therefore grounds for discharge upon 
a finding that there was an omission in 
the application, the application must ask 
for such prior convictions.” Whether or not 
other omissions or falsifications are material 
may also be determined by the fact that 
the employer, knowing of the omission or 
falsification, refused to take any action upon 
learning of the falsification, but instead al- 
lowed the employee to remain.” 


Frequently a prospective employee has 
had a long list of prior employers and as 
a result either omits inadvertently or in- 
tentionally certain employers for whom he 
worked only a short period of time. It has 
been held that if the period of employment 
with the omitted employer was for only 
a short duration, or the employment was 
only part time, such an omission is not 
material, and therefore a discharge will not 
be sustained.* What constitutes such a 
short duration of employment so as to make 
its omission immaterial has not been made 
clear by the reported cases. However, the 
omission of a prior job held for a period 
of one year was held to be a material 
omission and therefore “just cause” for the 
discharge of an employee who had been 
employed for five months.” In this par- 
ticular case the arbitrator emphasized that 
the employer was engaged in an important 
defense project, making it extremely im- 
portant for employees and prospective em- 
ployees to be as completely accurate in their 
statements as possible. In all likelihood, 
since the employee had been employed for 
less than one year, the arbitrator would have 
sustained the discharge regardless of the 
work performed by the employer. 


A case with a slightly different twist 
was that of Durham Hosiery Mills and Ameri- 
can Federation of Hosiery Workers (1955). 
There, two employees were involved in a 
fight and they were each suspended for five 
days. After returning to work, one of the 
employees was indicted and convicted of 
assault and .battery arising out of the orig- 
inal fight. At the trial it was brought out 
that he had been convicted of robbery some 
24 years previously. When the employer 
learned of this prior conviction, it imme- 
diately discharged the employee. The arbi- 
trator reinstated him. There were several 
grounds for reinstatement, all of them hav- 
ing been previously discussed,” however, the 
arbitrator went on to say that by so im- 
posing this discharge, the employer was 
putting the employee in double jeopardy 
since the company cannot be allowed to 
come back at a later date and say “we 
have decided that the penalty was not 
severe enough; because of what we have 
now learned about your earlier conduct you 
are discharged.” The soundness of the 
double-jeopardy argument is highly ques- 
tionable. The original discipline was handed 
out for fighting, a perfectly legitimate grounds 
for discipline, whereas the latter discipline 
was attempted to be imposed for falsifica- 
tion of a job application. These are two 
entirely unrelated grounds for discipline 
which would obviate any contention that 
the employee was twice put in jeopardy for 
the same offense. 


The conclusion that can be drawn from 
these cases is that the arbitrator will not 
allow false statements or omissions in job 
applications to be used forever as an abso- 
lute and complete cause for discharge. To 
do so would prevent an employee from 
reforming his life and from building better 
than he may have built before. Perhaps no 
better statement can be made than that 
made by Charles B. Spauling: 


“In a sense the employee who thus lies 
is advantaged, and this is most unfortunate. 


"2 In re Durham Hosiery Mills and American 
Federation of Hosiery Workers, Branch 31-A 
(AFL) (1955), arbitrator, Charles H. Liven- 
good. 

%In re North American Aviation, Inc., and 
United Automobile, Aircraft & Agricultural Im- 
plement Workers of America, Local 887 (CIO) 
(1949), arbitrator, Edgar L. Warren; In re The 
Tubular Products Company and International 
Union, United Automobile Workers of America, 
Local 100 (AFL-CIO) (1936), Connecticut Board 
of Mediation and Arbitration. 

“In re Aviation Maintenance Corporation 
and International Association of Machinists, 
Aeronautical Industrial District Lodge 727 
(1947), arbitrator, Benjamin Aaron. 
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% In re The Sperry Corporation, Ford Instru- 


ment Company Division and _ International 
Union of Electrical, Radio & Machine Workers, 
Local 425 (CIO) (1953), arbitrator, Arther 
Stark. 


% Arbitrator, Charles H. Livengood. 

% Here the employee had 18 years’ seniority 
and he had had a good record of employment 
since his conviction some 24 years previously. 
Other valid reasons for reinstatement were the 
facts that the employer had made no inquiry 
on the application as to previous arrests and 
that others with known criminal records were 
employed. 

See footnote 16. 
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Sut the . good employee who is dis- 
charged after some time is likely to suffer 
a much heavier penalty than the one who 
is refused employment in the first instance. 
Even in cases where no injury might be 
sustained, the passage of time would often 
seem to make the penalty more severe. 
Increasing seniority, advancing age, and ac- 
cumulative good behavior may all place 
the employee in a position where discharge 
for a nefarious act becomes a penalty of 
growing severity. In a sense the falsifier 
deserves the extra penalty because of his 
dereliction, and up to a point his misconduct 
should outweigh the burden of the increas- 
ing severity of results of his own acts, but 
it does seem as if a man should at some 
time be relieved from such very heavy pen- 
for all except the most heinous of 
” 19 


alties 
crimes. 


Theft 


Whenever a labor union chooses to con- 
test a discharge for some act of dishonesty 
through the arbitration procedure the com- 
pany has the burden of coming forward and 
proving its case, and in the event they fail 
to do so the arbitrator will not hesitate to 
reinstate the employee with full back pay.” 

Arbitration proceedings in discipline cases 
are for the most part concerned with non- 
criminal types of cases, and the “preponder- 
ance of the evidence” standard of proof may 
properly be applied. However, when the 
discharge is based on theft, which is a 
“breaking of the law of society,” ™ arbitra- 
tors are prone to require a much higher 
degree of proof. This is usually character- 
ized by the familiar phrase “proof beyond 
a reasonable doubt.” * The reason for im- 
posing such a burden on the employer is 
apparent when you consider the effects of 
an arbitrator’s finding of theft by the dis- 


charged employee and how it so closely 
resembles the effects upon a defendant who 
is found guilty in a court of law. Perhaps 
the comparison can more readily be made 
in the following manner: 

“In a judicial proceeding the result is 
generally the property (fine) or 
liberty (imprisonment or probation). The 
social effect upon a person found guilty in 
a judicial proceeding is to be branded, in 
varying degrees, as a thief with the result- 
ing consequences. The effects in a finding 
of guilt in an arbitration proceeding are 
generally loss of job (corresponding to the 
property loss), or loss of liberty (as where 
the guilty person is penalized but kept on 
a job under probationary rules which re- 
strict his liberty), or loss of freedom to get 
another job (to the extent that future em- 
ployers will not hire one who has_ been 
previously discharged as a thief).” * 


loss of 


One arbitrator has gone so far as to say 
that more proof should be required in arbi- 
tration proceedings than is required in legal 
proceedings where a charge of stealing is 
involved.™ The reasons being that the nor- 
mal arbitration proceeding does not have 
the atmosphere of a courtroom, the arbi- 
trator is rarely trained in the law, an ar- 
bitration proceeding is much more informal 
than a judicial proceeding sitting with a 
jury who must be unanimously in accord, 
and the witnesses are not subject to the 
skillful and relentless cross-examination of 
the skilled trial lawyer. 

Since the better reasoned opinions require 
“proof beyond a reasonable doubt” before 
a discharge for theft will be upheld, the 


question then arises as to what action can 
be taken against an employee who is merely 


suspected of theft of company property? 


Can a lesser penalty such as a suspension 
be imposed or must the employee be re- 


In re Ryan Aeronartical Company, Lind- 
bergh Field, and United Automobile, Aircraft 
é& Agricultural Implement Workers of America, 
Local 506 (1957). 

*In re Armour and Company and United 
Packinghouse Workers of America, Local 347 
(CTO) (1948), arbitrator, Harold M. Gilden. 

“In re Amelia Earhart Luggage Company 
and United Leather Works International Union, 
Luggage Workers Union, Local 62 (AFL) 
(1948), arbitrator, Arthur Lesser, Jr. 

2 In re Isle Transportation Company, Inc., 
and Amalgamated Association of Street, Elec- 
tric Railway & Motor Coach Employees of 
America (AFL) (1947), arbitrator, David L. 
Cole; In re Fruehauf Trailer Company, Frue- 
hauf-Carter Division, and International Asso- 
ciation of Machinists, Talbot Lodge 61 (AFL) 
(1954), arbitrator, Jay W. Murphy: Jn re Gen- 
eral Refractories Company and United Brick & 
Clay Workers of America, Local 979 (AFL) 


Discharge 


(1955), arbitrator, E. E. Hale: In re Marlin 
Rockwell Corporation and United Automobile, 
Aircraft & Agricultural Implement Workers of 
America, Local 338 (CIO) (1955), arbitrator, 
Harold M. Somers. But see Jn re Jones & 
Laughlin Steel Corporation and United Steel- 
workers of America, Local 1272 (1957). Sidney 
L. Cahn, chairman of the board of arbitration, 
where the “preponderance of the evidence” 
test was used. However, it is submitted that 
the outcome of the case is still correct in that 
the employee was reinstated, since the em- 
ployer had failed to establish guilt even by 
applying the ‘‘preponderance of the evidence” 
test. 

22 In re Fruehauf Tratler Company, Fruehau/s- 
Carter Division, and International Association 
of Machinists, Talbot Lodge 61 (AFL) (1954), 
arbitrator, Jay W. Murphy. 

** See footnote 22 


stored to his position with all back pay? 
This very question was presented in the 
Matter of General Refractories Company and 
United Brick & Clay Workers of America 
(1955),” where an employee was suspended 
on the suspicion of taking gasoline from a 
pump on the company’s premises. The only 
evidence adduced at the hearing was that 
he was seen around the pump after working 
hours, aid that he had on several occasions 
ordered fellow employees to record greater 
amounts of gasoline than actually taken. 
There was no evidence that anyone ever 
saw the employee take any gasoline, in fact, 
the company itself admitted that it did not 
have sufficient evidence to warrant a dis- 
charge. In ordering the reinstatement of 
the employee with back pay,” the arbitrator 
noted that suspicion, however strongly held, 
that an employee is guilty of any offense, 
however serious, does not constitute just 
cause for his suspension. The only just 


cause for suspension is that an employee 
is guilty in fact of an offense of sufficient 
gravity as to warrant his suspension. 


Closely analogous to the above situation, 
are the cases where an employee is sus- 
pected of the theft of goods which are in 
no way connected with his employment. In 
the previous survey made of this subject 
in 1949, it was said that “the mitigating fac- 
tors so vital where intraplant acts are con- 
cerned are reduced in importance.”™ This 
writer cannot wholly agree with this state- 
ment; not because any cases were found 
to be the contrary, but simply because no 
case has presented itself where any miti- 
gating circumstances were refused to be 
taken into consideration. 


Where a salesman was suspended, pend- 
ing the outcome of his trial, from work in 
a department store when arrested on sus- 
picion of receiving stolen merchandise, and 
later reinstated when the grand jury failed 
to return a true bill the question as to 
whether fe would be entitled to back pay 
was brought before the arbitrator. The 
arbitrator ruled that the employer was justi- 
fied in the action that it took in suspending 
the employee.” Although this seems to be 
in conflict with the proposition that disci- 
pline cannot be imposed merely on the 
ground of suspicion, a close examination 


Just because the holders of judicial 
office are identified with the interests 
of justice they may forget their com- 
mon human frailties and fallibilities. 
There have sometimes been marti- 
nets upon the bench as there have 
also been pompous wielders of 
authority who have used the para- 
phernalia of power in support of 
what they called their dignity. 
—Felix Frankfurter. 


will show that there is a real distinction 
between this case, and the normal case of 
where an employee is discharged on mere 
suspicion of the theft of company property. 
In the present case, the suspended employ- 
ee’s job consisted of calling on the customers 
of the employer, and the news that he was 
suspected of receiving stolen property was 
well-known in the community due to the 
publicity received in the newspapers. The 
situation being as it was, the company had 
the right to protect itself from any adverse 
affects which its association with the em- 
ployee might have on its reputation.” How- 
ever, when those circumstances changed and 
the employee was cleared by the action of 
the grand jury in refusing to indict him, the 
continued refusal by the company to permit 
the employee to be in its employ, was no 
longer fair or reasonable. Since the reason 
for the suspension was no longer present, 
the employee was entitled to reinstatement 
and back pay from the time he was cleared. 


The case of Swift and Company and United 
Packinghouse Workers of America (1945),” 
seems to be in conflict both with the propo- 
sition that there cannot be a discharge on 
mere suspicion of theft, and that a subse- 
quent clearing of the employee entitles him 
to reinstatement. There a military plant 
guard was arrested on suspicion of burglary 
not connected with his employment. The 
company discharged him at the insistence of 
the military authorities. Later, the employee 
was acquitted of the charge, and the union 
sought to have him reinstated on the theory 
that the basis for the discharge was no 


* Arbitrator, E. E. Hale. 

*In re Rheem Automotive Company and 
United Automobile, Aircraft & Agricultural 
Implement Workers of America, Local 509 
(1956), arbitrator, Paul Prasow. 

27 Note cited at footnote 1, at p. 123. 

23 In re Wilson and Rogers and Retail, Whole- 
sale and Department Store Union, Retail, 
Wholesale and Chain Store Food Employees, 
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Local 338 (CIO) (1948), arbitrator, Israel Ben 
Scheiber. 

** At the time of this incident there was an 
extreme food shortage and all the employees 
of the company were instructed to do every- 
thing in their power to keep up the good will 
of the company in those times of distress. 

* Arbitrator, Charles O. Gregory. 


May, 1959 @ Labor Law Journal 


longer present. The arbitrator, Mr. Gregory, 
held that the original discharge was justifi- 
able, even though it was based merely on 
suspicion, and since the employee was justi- 
fiably discharged, there was nothing in the 
contract which requires the company to re- 
employ someone whom it has justifiably 
discharged, since the discharged employee’s 
status with the company was the same as 
any other potential employee. Since the 
company was ordered to discharge the em- 
ployee by the military authorities, it would 
seem that this difference alone should take 
the case out of the general rule of no dis- 
cipline for mere suspicion, and thereby make 
the discharge justifiable. As to the later 
acquittal, Mr. Gregory was technically cor- 
rect. Since there was a justifiable discharge 
the former employee had the same status of 
any other prospective employee. However, 
it would seem to be the more equitable 
course of action to reinstate the employee. 
Mr. Gregory recognized this fact when he 
said in the course of his opinion, “it would 
be a gracious thing for the company to re- 
employ Nelson in some capacity in the plant, 
in view of the ultimate turn of events.” ™ 
However, recognizing the problem and do- 
ing something about it are certainly two 
different things. A prime objective of labor 
arbitration is to see that both the employer 


and the employee are treated fairly. Here, 
the arbitrator recognizes that the employee 
was not treated fairly, but refuses to take 


any affirmative action to correct it. In so 
doing, the arbitrator fails to perform the 
uppermost of his obligations. 


It has been held that it is the duty of 
every employee to advance the well being 
of his employer whenever possible. Thus, 
where property was known to have been 
stolen from the company, and an employee 
was suspected of taking the property, but 
denied knowing anything about it, it was 
held that he was under a duty to cooperate 
with the company in either finding the 
thief or in clearing himself, and if he fails 
to do so, he is subject to discharge, not on 
the ground of being suspected of theft, but 
on the ground that there is a failure to co- 


operate with the company in its effort to 
find out who was responsible for the theft.” 

Once the company has proven “beyond a 
reasonable doubt” that the employee has 
taken property belonging to the company, 
it must also prove “beyond a reasonable 
doubt” that the employee had the intent to 
steal. This type of a situation usually arises 
when the company allows an employee to 
take for his private use company property, 
provided certain procedures are followed. 
An employee was discharged for walking 
out of the plant with certain pieces of com- 
pany property in his pockets when he wore 
his work clothes home. The company re- 
quired that if any property was to be taken 
off the premises a pass must be obtained, 
but the employee failed to obtain such a 
pass. In reducing the punishment to a one 
week suspension the arbitrator said that 
there was no indication of an intent on the 
employee’s part to steal or to convert to his 
own use property that did not belong to 
him. However, the employee’s failure to ob- 
tain a pass covering these items was in 
disregard of company rules and regulations, 
and to that extent, the employee should be 
disciplined accordingly.” 

One circumstance frequently used by an 
arbitrator to set aside a discharge and 
order a reinstatement is the inequality of 
treatment of the discharged employee. If a 
company chooses to simply discipline an 
employee by a suspension because of an 
infraction, it cannot turn around and dis- 
charge another employee for the same in- 
fraction provided there are no additional 
circumstances which would warrant the 
more severe penalty. In the Matter of Gorton 
Pew Fisheries Company, Limited and Interna- 
tional Longshoremen’s Association (1950),™ 
two employees setting out on a fishing trip 
stopped by the company to pick up some 
bait. One employee actually went inside to 
pick up the bait, while the other waited 
outside in the car. Both were discharged, 
but three weeks later, the employee who 
waited in the car was reinstated without 
back pay on the ground that he was just a 
passenger and did not know that the pur- 


“It is not unusual for the arbitrator to up- 
hold the discharge, but to make a recommen- 
dation for a lighter form of discipline. For 
additional cases where this was done, see In re 
International Harvester Company, East Moline 
Works, and United Farm Equipment & Metal 
Workers Council, Local 104 (UE-Ind.) (1951), 
arbitrator, Ralph T. Seward: In re Interna- 
tional Harvester Company, Broadview Parts 
Depot, and American Federation of Grain Mil- 
lers, Local 179 (AFL) (1953), arbitrator, Peter 
M. Kelliher. 


Discharge 


2 Jn re Allen Industries, Inc., and United 


Automobile, Aircraft & Agricultural Imple- 
ment Workers of America, Local 986 (1956), 
arbitrator, Joseph M. Klamon, where the em- 
ployee refused to take a lie-detector test. 

% In re Universal Atlas Cement Company and 
United Steelworkers of America, Local 1711 
(AFL-CIO) (1956), arbitrator, Harold M. Gilden. 
See also In re Aladdin Industries, Inc., and 
United Steelworkers of America (1956), J. Fred 
Holly, chairman of the board of arbitration. 

* Arbitrator, Laurence E. Seivel. 
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pose of the visit was to steal bait. The 
arbitrator ordered that the employee who 
entered the building also be reinstated with- 
out back pay, thereby reducing the punish- 
ment to a six week suspension, saying that 
the company would have been justified in 
discharging both employees or in imposing 
a reasonably harsher penalty against the 
employee who actually took the bait since 
the evidence showed that he was the leader 
of the two, but a discharge penalty as con- 
trasted with a three week suspension was 
not such a reasonable distinction in penalties. 

In some instances the labor-management 
contract expressly provides the discipline to 
event of theft of 

such an event, 
must be 


be administered in the 
company property.” In 
the provisions of the contract 
strictly followed. /m re Waterfront Employers 
Association of the Pacific Coast and Interna- 
Longshoremen’s and Warehousemen’s 
the labor-management contract 
that there shall be a minimum 
suspension of six months for those found 
to be guilty of pilferage. The employee was 
tried and convicted in a court of law for 
pilferage. He was sentenced to six months 
in jail, but all but five days of the sentence 
was suspended upon his promise not to seek 


tional 
Union,” 
provided 


employment as a longshoreman again. Over 
two years later, the employee sought rein- 
Statement as a longshoreman but was re- 
iused, In ordering that the employee be 
reinstated to the ranks of the longshoreman, 
the arbitrator stated that the promise ex- 
acted ot the employee by the court that he 
would not seek longshore work cannot tairly 
a commitment binding in 
especially in 


be construed as 
the arbitration 
view of the employee’s history of employ- 
ment which showed longshoring as a life 
vocation. The arbitrator went on to say that 
other first offenders had reinstated 
aiter less than two years’ suspension, and 
there was no evidence to warrant more 
serious treatment for this particular one.” 


pre ceedings, 


been 


Another fact which affects the degree of 


punishment to be given is the employee's 


past record. If the discharged employee has 
a previous good record with the company, 
the arbitrator will most likely order a rein- 
statement and punish the employee by re- 
fusing to award him back pay, or by award- 
ing back pay for only a portion of the time 
that he was unemployed. As examples of 
this, an employee with ten years’ seniority 
was found taking 1% pounds of meat be- 
longing to the company, and was discharged.” 
In reducing the punishment to a six-week 
suspension, the arbitrator said that “since 
the company does not dispute the ten years 
of satisfactory service by Licciardi, some 
consideration might well have been given to 
this factor.” Likewise, where the only blot 
on the record of an employee, with 15 years’ 
seniority and who very shortly would have 
been eligible for a pension and insurance 
benefits, was to take five bottles of beer 
from the brewery where he worked to 
quench his thirst on his long, hot walk 
home, the discharge was set aside and rein- 
statement without back pay was ordered, 


which amounted to a ten-week suspension.” 
In a case where an employee with seven 
years’ seniority was found to have taken a 


pair of cover-alls from the plant and as a 
result thereof was discharged, the arbitrator 
reduced the punishment to a five and one- 
because of the fact 
that during seven years there was 
only one adverse report against the em- 
ployee’s record, and that was for being out 
ot his department five minutes prior to his 
lunch period.“ Perhaps the most significant 
of this holding was not the decision, 
arbitrator 


half week suspension 


those 


part 
rationale used by the 
indicates that the purpose of 
not only to punish, but 
at all possible. In the 


but the 


which disci- 


pline 1s also to 


correct if 
the chairman of the board: 

“Were it not for what 
been an exceptionally good record during his 
[the employee’s] seven years of service with 
the company, the chairman would be in- 
clined to sustain the employee’s discharge. 
However, an employee’s past record and 


words of 


appears to have 


‘In re Waterfront Empioyers Association of 
the Pacific Coast and International Longshore- 
men’s and Warehousemen’s Union (CIO) (1947). 
arbitrator, Arthur C, Miller. 

" Cited at footnote 25. 

* When an employee in such a case is sent 
to jail for pilferage, the time spent in confine- 
ment will be considered as time under suspen- 
sion and thereby be offset against the con- 
tractual penalty (Jn re Waterfront Employers 
Association of the Pacific Coast and Interna- 
tronai Longshoremen’s and Warehousemen’s 
Union (CIO) (1948), arbitrator, Arthur C. 
Miller). 
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“In re Boston Sausage and Provision Com- 
pany and United Packinghouse Workers of 
America, Local 11 (CIO) (1947), arbitrator. A. 
Howard Myers. 

* See footnote 38. 

“In re Pabst Brewing Company and Inter- 
national Union of United Brewery, Flour. Ce- 
real, Soft Drink ¢& Distillery Workers of 
America, Local Union No. 9 (1957). arbitrator. 
Harold M. Gilden. 

"In re Chrysier 
Plant, and United 
Agriculturai Implement 
Local 230 (CIO) (1955). 
Wolff. 


Los Angeles 
Aircraft 
America, 
David A. 


Corporation, 
Automobile, 
Workers of 

arbitrator, 
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service should not be overlooked, either as 
a mitigating factor or in evaluating the 
possibility of reoccurrence of the offense. 
Because of this, and in recognition of his 
good prior record and service with the com- 
pany, the discipline given should be modified. 
The modified penalty is justifiably severe. 
At the same time, it does provide the em- 
ployee with a chance which seems to be 
warranted by his previous record.” * 


Dishonesty 


The first problem arising in any dishon- 
esty case is to determine what arbitrators 
have construed the word “dishonesty” to 
mean. It appears that the term has been 
defined very narrowly, distinguishing it from 
misconduct, oversight, negligence, or just 
plain carelessness. It has been held that 
where members of a labor-management com- 
mittee were required to attend meetings 
during working hours, and to turn in time 
slips stating the time that was spent in these 
meetings, there was no dishonest act in 
reporting two hours as spent in the meeting 
when in fact the meeting lasted only 1% 
hours. It was found to be the practice to 
always report two hours as the time spent 
in such meetings even when they lasted over 
that time, and therefore the employee was 
entitled to be reinstated with back pay.” 
Similarly, where a contract permitted im- 
mediate discharge for dishonesty, it was 
determined that the term did not include 
taking an extended lunch hour and using 
the company’s time for the employee’s own 
purposes, since such an act did not consti- 
tute dishonesty in the accepted meaning of 
the term, but was instead an act of miscon- 
duct." Where errors were found in an em- 
ployee’s piece rate slips, and as a result a 
14%4-day suspension was imposed, the arbi- 
trator thought such a penalty was too harsh 
and reduced the suspension to one-half day 


since it was his opinion that the mistakes were 
just matters of “good faith blundering” and 
not intentional efforts to defraud.” 


When the employee is charged with what 
is considered a true act of “dishonesty,” 
the question still remains as to what facts 
the employer must put forward and what 
burden of proof it must satisfy to sustain 
the discharge. Here again, as in the theft 
cases, a mere suspicion of dishonesty is not 
sufficient to justify any disciplinary action 
unless some peculiar circumstances are pres- 
ent.“ “A discharge cannot be based upon 
conjecture, surmise, suspicion, or anything 
but hard, material, and known facts.” “ The 
quantum of proof which the company must 
bear is not clear. Most of the cases fail to 
make any mention of the quantum of proof 
that is necessary, and the few that do are 
not consistent. Some apply the “beyond a 
reasonable doubt” test on the ground that 
to uphold a discharge on grounds which 
involve unusual moral guilt not only termi- 
nates the present means of livelihood but 
may also affect the employee’s prospects for 
future employment.” Others say that the 
alleged dishonesty must be supported by 
“substantial evidence.” ” It appears to this 
writer that the same stigma attaching to a 
discharge for theft also attaches to a dis- 


charge for dishonesty and therefore the 


“beyond a reasonable doubt” test should be 


applied. 

Every well-drawn labor-management con- 
tract provides for the procedure to be ftol- 
lowed in discharging an employee, and most 
require notice to be given not only to the 
employee but also to the union. Some pro- 
vide that the employer consult with the 
union before discharging any employee. 
When such provisions are in the contract, 
they must be strictly followed, or the arbi- 
trator will more than likely reinstate the 
employee either with or without back pay. 


*# See footnote 41. 

“In re Rubberset Company and International 
Brotherhood of Boilermakers, Iron Shipbuilders 
and Helpers of America, Local 16303 (AFL) 
(1945), arbitrator, Arthur R. Lewis. 

**In re Coca-Cola Bottling Company of New 
York and International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers 
of America, Soft Drink Worker’s Union, Local 
812 (AFL) (1947), arbitrator, I. Robert Fein- 
berg. The discharge was sustained, however, 
on the ground of misconduct. 

“In re John Deere Tractor Company, Water- 
loo Works, and United Automobile, Aircraft & 
Agricultural Implement Workers of America, 
Local 838 (CIO) (1949), arbitrator, Clarence 
M. Updegraff. The amount gained by the 
employee in this case due to his ‘‘good-faith 
blundering’’ amounted to 59 cents. 


Discharge 


“In re Panhandle Eastern Pipe Line Company 
and Oil Workers International Union, Local 
348 (CIO) (1952), arbitrator, Clarence M. Upde- 
graff. 

“In re Borden’s Farm Products, Inc., and 
International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen é& Helpers of America, 
Local 338, Unit 2 (AFL) (1945), arbitrator, 
James T. Burke. 

*In re American Saw & Tool Company and 
International Association of Machinists Ken- 
tucky Lodge 681 (AFL) (1956), arbitrator, Carl 
A. Warns, Jr 

"In re Industrial Overall Dry Cleaning and 
Supply Company and Cleaners, Dyers & Laun- 
dry Workers Union, Local 364 (1956), Connecti- 
cut State Board of Mediation and Arbitration. 


337 


pose of the visit was to steal bait. The 
arbitrator ordered that the employee who 
entered the building also be reinstated with- 
out back pay, thereby reducing the punish- 
ment to a six week suspension, saying that 
the company would have been justified in 
discharging both employees or in imposing 
a reasonably harsher penalty against the 
employee who actually took the bait since 
the evidence showed that he was the leader 
of the two, but a discharge penalty as con- 
trasted with a three week suspension was 
not such a reasonable distinction in penalties. 

In some instances the labor-management 
contract expressly provides the discipline to 
be administered in the event of theft of 
company property.” In such an _ event, 
the provisions of the contract must be 
strictly followed. In re Waterfront Employers 
Association of the Pacific Coast and Interna- 
tional Longshoremen’s and Warehousemen’s 
Union,” the labor-management contract 
provided that there shall be a minimum 
suspension of six months for those found 
to be guilty of pilferage. The employee was 
tried and convicted in a court of law for 
pilferage. He was sentenced to six months 
in jail, but all but five days of the sentence 
was suspended upon his promise not to seek 
employment as a longshoreman again. Over 
two years later, the employee sought rein- 
statement as a longshoreman but was re- 
fused. In ordering that the employee be 
reinstated to the ranks of the longshoreman, 
the arbitrator stated that the promise ex- 
acted of the employee by the court that he 
would not seek longshore work cannot fairly 
be construed as a commitment binding in 
the arbitration proceedings, especially in 
view of the employee’s history of employ- 
ment which showed longshoring as a life 
vocation. The arbitrator went on to say that 
other first offenders had been reinstated 
after less than two years’ suspension, and 
there was no evidence to warrant more 
serious treatment for this particular one.” 

Another fact which affects the degree of 
punishment to be given is the employee’s 


past record. If the discharged employee has 
a previous good record with the company, 
the arbitrator will most likely order a rein- 
statement and punish the employee by re- 
fusing to award him back pay, or by award- 
ing back pay for only a portion of the time 
that he was unemployed. As examples of 
this, an employee with ten years’ seniority 
was found taking 1% pounds of meat be- 
longing to the company, and was discharged.” 
In reducing the punishment to a six-week 
suspension, the arbitrator said that “since 
the company does not dispute the ten years 
of satisfactory service by Licciardi, some 
consideration might well have been given to 
this factor.” ” Likewise, where the only blot 
on the record of an employee, with 15 years’ 
seniority and who very shortly would have 
been eligible for a pension and insurance 
benefits, was to take five bottles of beer 
from the brewery where he worked to 
quench his thirst on his long, hot walk 
home, the discharge was set aside and rein- 
statement without back pay was ordered, 
which amounted to a ten-week suspension.” 
In a case where an employee with seven 
years’ seniority was found to have taken a 
pair of cover-alls from the plant and as a 
result thereof was discharged, the arbitrator 
reduced the punishment to a five and one- 
half week suspension because of the fact 
that during those seven years there was 
only one adverse report against the em- 
ployee’s record, and that was for being out 
of his department five minutes prior to his 
lunch period.“ Perhaps the most significant 
part of this holding was not the decision, 
but the rationale used by the arbitrator 
which indicates that the purpose of disci- 
pline is not only to punish, but also to 
correct if at all possible. In the words of 
the chairman of the board: 


“Were it not for what appears to have 
been an exceptionally good record during his 
[the employee’s] seven years of service with 
the company, the chairman would be in- 
clined to sustain the employee’s discharge. 
However, an employee’s past record and 


*®In re Waterfront Employers Association of 
the Pacific Coast and International Longshore- 
men’s and Warehousemen’s Union (CIO) (1947), 
arbitrator, Arthur C. Miller. 

* Cited at footnote 35. 

* When an employee in such a case is sent 
to jail for pilferage, the time spent in confine- 
ment will be considered as time under suspen- 
sion and thereby be offset against the con- 
tractual penalty (Jn re Waterfront Employers 
Association of the Pacific Coast and Interna- 
tional Longshoremen’s and Warehousemen’s 
Union (CIO) (1948), arbitrator, Arthur C. 
Miller). 
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*In re Boston Sausage and Provision Com- 
pany and United Packinghouse Workers of 
America, Local 11 (CIO) (1947), arbitrator, A. 
Howard Myers. ‘ 

* See footnote 38. 

“In re Pabst Brewing Company and Inter- 
national Union of United Brewery, Flour, Ce- 
real, Soft Drink €& Distillery Workers of 
America, Local Union No. 9 (1957), arbitrator, 
Harold M. Gilden. 

"In re Chrysler Corporation, Los Angeles 
Plant, and United Automobile, Aircraft & 
Agricultural Implement Workers of America, 
— 230 (CIO) (1955), arbitrator, David A. 

Jolff. 
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service should not be overlooked, either as 
a mitigating factor or in evaluating the 
possibility of reoccurrence of the offense. 
Because of this, and in recognition of his 
good prior record and service with the com- 
pany, the discipline given should be modified. 
The modified penalty is justifiably severe. 
At the same time, it does provide the em- 
ployee with a chance which seems to be 
warranted by his previous record.” ® 


Dishonesty 


The first problem arising in any dishon- 
esty case is to determine what arbitrators 
have construed the word “dishonesty” to 
mean. It appears that the term has been 
defined very narrowly, distinguishing it from 
misconduct, oversight, negligence, or just 
plain carelessness. It has been held that 
where members of a labor-management com- 
mittee were required to attend meetings 
during working hours, and to turn in time 
slips stating the time that was spent in these 
meetings, there was no dishonest act in 
reporting two hours as spent in the meeting 
when in fact the meeting lasted only 1% 
hours. It was found to be the practice to 
always report two hours as the time spent 
in such meetings even when they lasted over 
that time, and therefore the employee was 
entitled to be reinstated with back pay.” 
Similarly, where a contract permitted im- 
mediate discharge for dishonesty, it was 
determined that the term did not include 
taking an extended lunch hour and using 
the company’s time for the employee’s own 
purposes, since such an act did not consti- 
tute dishonesty in the accepted meaning of 
the term, but was instead an act of miscon- 
duct.“ Where errors were found in an em- 
ployee’s piece rate slips, and as a result a 
14-day suspension was imposed, the arbi- 
trator thought such a penalty was too harsh 
and reduced the suspension to one-half day 


since it was his opinion that the mistakes were 
just matters of “good faith blundering” and 
not intentional efforts to defraud.” 


When the employee is charged with what 
is considered a true act of “dishonesty,” 
the question still remains as to what facts 
the employer must put forward and what 
burden of proof it must satisfy to sustain 
the discharge. Here again, as in the theft 
cases, a mere suspicion of dishonesty is not 
sufficient to justify any disciplinary action 
unless some peculiar circumstances are pres- 
ent.“ “A discharge cannot be based upon 
conjecture, surmise, suspicion, or anything 
but hard, material, and known facts.” “ The 
quantum of proof which the company must 
bear is not clear. Most of the cases fail to 
make any mention of the quantum of proof 
that is necessary, and the few that do are 
not consistent. Some apply the “beyond a 
reasonable doubt” test on the ground that 
to uphold a discharge on grounds which 
involve unusual moral guilt not only termi- 
nates the present means of livelihood but 
may also affect the employee’s prospects for 
future employment.” Others say that the 
alleged dishonesty must be supported by 
“substantial evidence.” ” It appears to this 
writer that the same stigma attaching to a 
discharge for theft also attaches to a dis- 
charge for dishonesty and therefore the 
“beyond a reasonable doubt” test should be 
applied. 

Every well-drawn labor-management con- 
tract provides for the procedure to be fol- 
lowed in discharging an employee, and most 
require notice to be given not only to the 
employee but also to the union. Some pro- 
vide that the employer consult with the 
union before discharging any employee. 
When such provisions are in the contract, 
they must be strictly followed, or the arbi- 
trator will more than likely reinstate the 
employee either with or without back pay. 


*# See footnote 41. 

*% In re Rubberset Company and International 
Brotherhood of Boilermakers, Iron Shipbuilders 
and Helpers of America, Local 16303 (AFL) 
(1945), arbitrator, Arthur R. Lewis. 

**In re Coca-Cola Bottling Company of New 
York and International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers 
of America, Soft Drink Worker’s Union, Local 
812 (AFL) (1947), arbitrator, I. Robert Fein- 
berg. The discharge was sustained, however, 
on the ground of misconduct. 

“In re John Deere Tractor Company, Water- 
loo Works, and United Automobile, Aircraft & 
Agricultural Implement Workers of America, 
Local 838 (CIO) (1949), arbitrator, Clarence 
M. Updegraff. The amount gained by the 
employee in this case due to his ‘good-faith 
blundering’’ amounted to 59 cents. 


Discharge 


“In re Panhandle Eastern Pipe Line Company 


and Oil Workers International Union, Local 
348 (CTO) (1952), arbitrator, Clarence M. Upde- 
graff. 

“In re Borden’s Farm Products, Inc., and 
International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen & Helpers of America, 
Local 338, Unit 2 (AFL) (1945), arbitrator. 
James T. Burke. 

“In re American Saw & Tool Company and 
International Association of Machinists Ken- 
tucky Lodge 681 (AFL) (1956). arbitrator, Carl 
A. Warns, Jr. 

"In re Industrial Overall Dry Cleaning and 
Supply Company and Cleaners, Dyers & Laun- 
dry Workers Union, Local 4 (1956), Connecti- 
cut State Board of Mediation and Arbitration. 
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In Hayes Manufacturing Corporation and 
United Automobile, Aircraft & Agricultural 
Implement Workers of America (1951),” the 


employee fraudulently obtained a_ leave 
of absence so that he could attend trade 
conventions in Russia. Upon learning the 
true reason for the leave the employer 
discharged him. The contract provided that 
the employer was to consult with the 
union before discharging any employee. 
This was not done and, as a result, the 
punishment was reduced to a five-month 
suspension. The arbitrator, Harry Platt, 
went on to say that even though the em- 
ployee’s conduct admittedly warranted some 
penalty, and possibly discharge, in the long 
run it is to the best interests of both parties 
to require strict adherence to the terms of 
the contract. In another case it was shown 
that for ten years the custom had been to 
give the union an opportunity to investigate 
and act on its own before the company 
would discharge for dishonesty, although 
the contract did not provide for such a 
procedure. When an employee was dis- 
charged for dishonesty for transferring three 
empty cases from another’s truck and put- 
ting them on his own to make up a shortage, 
the arbitrator reduced the punishment to a 
one-month suspension because the union 
was not first given the opportunity to make 
its investigation as had been the custom: 


“A union-management contract is far more 
than words on paper. It is also all the oral 
understandings, interpretations and mutu- 
ally acceptable habits of action which have 
grown up around it over the course of time. 
, Peaceful relations depend, further, 
upon both parties faithfully living up to 
their mutual commitments as embodied not 
only in the actual contract itself but also in 
the modes of action which have become an 
integral part of it.”™ 


Another factor which mitigates against 
discharge where there is a claim of dis- 
honesty within the plant is previous knowl- 
edge by the company of the practice in- 


volved, especially where other employees 
who committed the same offense have not 
been disciplined. If the arbitrator finds a 
time interval between the time the offense 
is made known to the company and the time 
of punishment, this too will tend to diminish 
the degree of punishment. A milk driver 
who pocketed charges to customers for 
goods not delivered, and who falsified his 
records, was ordered reinstated without 
back pay, the arbitrator stating that manage- 
ment knowing of these practices had colla- 
borated by failing to take earlier action.” 
Again, the discharge of bus operators ac- 
cused of dishonesty in handling fares col- 
lected was held to be without just cause 
where the loss of a few coins was recognized 
as normal and the company had not posted 
these employees for discrepancies, as was 
the custom. The arbitrator found that the 
company could not even discipline the em- 
ployees for carelessness because other em- 
ployees had not been disciplined for these 
slight shortages in the past, and to start 
disciplinary action now without any prior 
notice would be unjust.” Two assumptions 
would seem to underlie this reason for miti- 
gations: (1) that where the company is so 
lax, it must share the blame with the em- 
ployee, and (2) if other employees are simi- 
larly involved, the company is guilty of 
discrimination against the individual singled 
out to receive punishment.” 


Other factors which affect the degree of 
punishment to be given are the employee’s 
length of service with the company, his 
previous record as an employee, and the 
nature of the dishonest act. Where an 
employee was discharged for falsifying his 
time records, the arbitrator reduced the pen- 
alty to a three-month suspension solely on 
the ground that the employee had 13 years 
of seniority.” Likewise, when the discharge 
is based on the first offense of the employee, 
the arbitrator will usually reduce the pun- 
ishment to something less drastic. Thus 
where the employee was a “good, average 


” Arbitrator, Harry H. Platt. 

% In re Coca-Cola Bottling Company of New 
York and International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers 
‘of America, Soft Drink Workers Union, Local 
812 (AFL) (1947), arbitrator, Arthur T. Jacobs. 

2 In re Borden’s Farm Products and Inter- 
national Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, Local 
584 (AFL) (date unknown), arbitrator, Arthur 
S. Meyer. Because the date of the decision is 
unknown, it is not possible to determine to what 
extent the arbitrator reduced the penalty. 

In re Southern Indiana Gas and Electric 
Company and Amalgamated Association of 
Street, Electric Railway and Motor Coach Op- 
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erators of America, Division 878 (AFL) (1946), 
arbitrator, Whitley P. McCoy. But see also 
In re Isle Transportation Company Inc., and 
Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees of Amer- 
ica (AFL) (1947), arbitrator, David L. Cole, 
where a discharge of a bus driver for failure 
to register nine fares was upheld. 

* Note cited at footnote 1, at pp. 122-123. 

% In re Niagara Frontier Transit System and 
Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees of Amer- 
ica, Division 1342 (AFL) (1955), Robert S. 
Thompson, chairman of the board of arbitra- 
tion. 
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employee,” the punishment was reduced to 
a two-month suspension.” Where a _ bus 
driver was discharged for failing to turn in 
a lost wallet which he had found on his bus; 
but instead notified the owner personally 
and told the employer that he had not found 
any wallet, the arbitrator reduced the pun- 
ishment to a 1¥%-month suspension on the 
theory that although the employee did act 
dishonestly in lying to his employer about 
finding the wallet, the penalty was too dras- 
tic “particularly when no one was harmed 
and when one considers the employee’s 
exemplary record as an employee.” ™ Where 
a route salesman for the Coca-Cola Company 
dishonestly made up a deficit of empty cases 
on his truck by taking them from another 
truck, the penalty of discharge was reduced 
to a one-month suspension because “it is 
impossible to sanction this breach because 
the man involved is a fourteen-year em- 
ployee and the sum involved is only $1.50.” * 
Where an employee with four and one-half 
years’ seniority was guilty of misusing his 
sick leave, the discharge was reduced to a 
two-month suspension, the arbitrator saying 
that while “the misuse of sick leave is not 
to be condoned, the company had the choice 
of several less drastic remedies for a first 
offense, which at the same time, would have 
been severe enough to prevent its recur- 
rence.” ™ Where two employees were dis- 
charged for falsifying work records and the 
amount lost by the company was simply a 
matter of a few pennies, the discharge was 
reduced to a three-month suspension “par- 
ticularly in view of their long years of satis- 
factory service and the possible dire effect 
of such a decision upon their further ability 
to obtain a job.”” 


On the other hand, however, the arbitra- 
tor will not be so lenient if the discharged 
employee’s prior record is marked with 
warnings or is not as exemplary as it might 
be. Thus, where an employee was discharged 
for falsifying time slips and altering com- 
pany records, Mr. Updegraff upheld the dis- 
charge on the ground that the employee's 


record had been unsatisfactory and he had 
made little attempt to improve, and had been 
previously disciplined several times. In the 
words of Mr. Updegraff, “Anyone with his 
employment record must have known he 
would be discharged for the serious offense 
here involved if caught perpetrating it.” 
Where an employee had been previously 
warned of taking too much time on his 
breaks, a discharge for including on his 
time card a period of 2% hours which he 
spent in a bowling tournament was upheld,” 
and where an employee with 13 years’ 
seniority was discharged for altering his 
time card, the discharge was sustained on 
the ground that he had been previously 
warned about making such alterations and 
during the seven-week period in question, 
he reported to work on time only once.” 


In summary, the general problems raised 
by on-the-job acts of dishonesty have been 
handled in a manner which bears an analogy 
to the doctrine of the balancing of equities 
found in the courts of equity. The analogy 
cannot be carried to extremes, for the social 
consequences of an outright discharge are 
so apparent that there is a strong initial 
equity in the employee’s favor when man- 
agement seeks to deprive him of his job.“ 


Disloyalty to Company 


An employee may be disloyal to his em- 
ployer and/or to the government. This 
note will confine itself only to those cases 
concerned with disloyalty to the company. 
In recent years an increasing number of 
arbitrators have been called on to decide the 
fate of an employee accused of Communism 
and disloyalty to the government; injustice 
would be done to attempt to summarize 
such a complicated and important topic in 
this already lengthly article. 

Certainly, there is a responsibility on 
every employee not only to faithfully per- 
form all duties assigned to him, but also 


to render such services as will contribute 


“In re Minneapolis-Moline Power Imple- 
ment Company and United Electrical, Radio 
and Machine Workers of America, Local 1138 
(CIO) (1946), arbitrator, R. L. Von Fossen, 
where the employee misrepresented to his 
foreman the amount of work which he had done. 

In re Yonkers Bus, Inc., and Transport 
Workers Union of America (CIO) (1947), arbi- 
trator, Sidney L. Cahn. 

See footnote 51. 

*% In re Capital Airlines, Inc., and Interna- 
tional Association of Machinists, Airline Divi- 
sion (AFL) (1955), arbitrator, David H. Stowe. 


Discharge 


“In re Little Falls Laundry Company and 
International Laundry Workers Union, Local 
284 (AFL) (1947), arbitrator, Maurice S. Trotta. 

“In re John Deere Harvester Works and 
United Automobile, Aircraft and Agricultural 
Implement Workers of America, Local 865 (CIO) 
(1948), arbitrator, Clarence M. Updegraff. 

®@In re Phillips Petroleum Company and Oil, 
Chemical and Atomic Workers International 
Union, Local 2-652 (CIO) (1955), arbitrator, San- 
ford H. Kadish. 

* In re Bloomingdale’s Department Store and 
Retail, Wholesale & Department Store Union, 
District 65 (1957), arbitrator, James C. Hill. 

“See note cited at footnote 1, at p. 123. 
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to future business for his employer, and to 
preserve his employer’s reputation. The 
question then is whether or not the effect 
on the reputation of an employer by an act 
of his employee was such as to warrant the 
discipline imposed. Thus, we again have a 
balancing of the equities. An employee, who 
had been employed as a mechanic for slightly 
over one year and who was the only person 
on duty at the time was held to have been 
justly discharged after insulting a customer 
with abusive language and refusing to work 
on the customer’s truck.” However, where 
an employee of ten years was discharged for 
slanderous remarks regarding the wife of a 
member of the company’s board of direc- 
tors while engaged in a gossip session in 
the ladies restroom, the arbitrator reduced 
the penalty to a three-week suspension, 
saying: 

“In the community in which the company 
is located, discharge is almost tantamount 
to economic capital punishment. Those who 
do not work for this company have very 
little opportunity to work at all, and the 
work which is available outside the company 
produces earnings which are at a much lower 
economic level.” 


The arbitrator went on to search the 
record for other mitigating circumstances 
and found that the employee was not asked 
to retract any of her statements and that 
the other employees involved in the con- 
versation were in no way disciplined. 


Another act which would affect the repu- 
tation of the company is the reporting of 
the company to the Better Business Bureau 
by an employee. In a recent decision an 
employee threatened to report his employer 
to the Better Business Bureau if they did 
not take some action to correct a defect in 
a television set which the employee had 
bought from his employer. The employee, 
who had 30 years seniority and who had 
been presented with a gold watch for faith- 
ful service to the employer, was ordered 
reinstated by the arbitrator. Although the 
arbitrator thought that the employee merited 


discharge, since the letter was never sent 
to the Better Business Bureau and since the 
employee had 30 years of faithful service 
with the employer, he recommended that 
the punishment be reduced to a one-month 
suspension.” 


In another case the arbitrator considered 
the good prior record of the employee dur- 
ing his six years of employment and the 
absence of any malicious conduct, and there- 
by ordered the reinstatement of the em- 
ployee with back pay where the discharged 
employee suggested that a friend obtain a 
lawyer in an effort to obtain delivery of 
merchandise which the friend had on order 
for over two years with the employer.® 


As a general proposition, the standards 
implied with respect to an employee’s con- 
duct outside of his working hours depend 
on such factors as the kind of job he has 
and the nature of the employer’s business. 
Undoubtedly, it is the implied duty of every 
employee, whatever the nature of the em- 
ployment or the size of the business, to 
refrain from private acts which will seri- 
ously harm the employer’s interests.” The 
employer, unless the union agreement pro- 
vides otherwise, has authority to issue and 
enforce rules governing the conduct of his 
employees. Such rules must be reasonable 
in nature and germane to the business of 
the employer and the work relationship. A 
rule prohibiting a// outside employment, so 
inclusive, might well be called unreasonable, 
and thus fall within the general principle 
that an employee’s time after hours is his 
own when no specific detriment to his 
primary employer has been shown to exist. 
However, such outside employment might 
be forbidden where it was proven that as a 
result the quantity or quality of the em- 
ployee’s work had deteriorated, or that the 
outside work caused frequent absence or 
tardiness, or in some other way, was a dis- 
advantage to the principal employer.” The 
question immediately arises as to what will 
be a sufficient disadvantage to the principal 
employer so as to warrant a discharge. 


®% In re Reese Motor Company and Interna- 
tional Association of Machinists, Local 704 
41956), arbitrator, Martin J. O'Connell. 

* See footnote 4. 

* In re Carl Fischer, Inc., and International 
Alliance of Theatrical Stage Employees €& 
Moving Picture Machine Operators of the U. 8. 
& Canada, Moving Picture, Home Office Em- 
ployees Union (AFL) (1955), arbitrator, Joseph 
Rosenfarb. Here, again, the arbitrator said 
that the discharge was warranted, but rec- 
ommended that there be only a_ suspension. 
For additional cases where the arbitrator made 
such a recommendation, see Swift and Company 
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and United Packinghouse Workers of America 

(1945), arbitrator, Charles O. Gregory. 

"In re Hagans’ Chevrolet Company and 
United Automobile, Aircraft & Agricultural 
Implement Workers of America, Local 349 
(CIO) (1949), arbitrator, Leonard E. Lindquist. 

"In re Armen Berry Casting Company and 
United Packinghouse Workers of America, Local 
No. 69 (CIO) (1950), arbitrator, Russell A. 
Smith. 

In re Mechanical Handling Systems, Inc., 
and United Steelworkers of America, Local 
2477 (1956), arbitrator Leonard A. Keller. 


May,1959 @ Labor Law Journal 


The first controversy which this writer 
was able to find involved an employee of 
good standing who was engaged in operat- 
ing a lathe in a gear manufacturing plant, 
where it was admitted he “had the run of 
the shop.” Two sons of the employee went 
into business in direct competition with the 
employer and the employee was discharged, 
the company stating that confidential in- 
formation inadvertently might be disclosed 
to the advantage of the competitors. The 
arbitrator upheld the discharge," drawing 
an analogy to the granting of injunctive 
relief against the violation of trade secrets 
in courts of equity. After noting the hard- 
ship to the employee involved in the de- 
cision, he referred to “the much more costly 
hardship imposed upon the company if they 
were required by a ruling in this arbitration 
to continue the employment of a man having 
access to their technical information and 
trade secrets in circumstances indicating 
their probable leakage from time to time.” ” 


Here also, however, the arbitrator is re- 
luctant to sustain a discharge if there are 
any mitigating circumstances. Just one year 
after Mr. Updegraff’s decision, a riveter 
with a ship repair company was discharged 
because of his after hours employment with 
a competitor of his principle employer. The 
arbitrator refused to permit the discharge. 
It was found as a fact that the employee 
sought employment for financial reasons 
only, and that no thought of disloyalty was 
involved, and as a result, the punishment 
was reduced to a suspension of two months. 
The arbitrator noted in passing that the 


employee had performed his job efficiently, 
and that the company could hardly expect 
the same degree of loyalty from this em- 
ployee as it received from executives.” It 
is apparent that the employee in this latter 
case, due to the nature of his employment 
and his relationship to the management, 
had little, if any opportunity to reveal any 
secrets of his principle employer as was the 
case in the Updegraff decision where the 
employee had everyday relations with his 
sons who ran the competing company. Like- 
wise, a truck driver who engages in his off 
hours in competition with his employer does 
not come under an implied duty to his em- 
ployer to refrain altogether from engaging 
in occasional transactions for profit in the 
general field in which his employer does 
business, in an attempt to supplement his 
earnings, so long as he does not in so doing 
violate some trust or obligation resting upon 
him by virtue of the nature of his job with 
the employer.” 


Another mitigating; circumstance in this 
area is past acquiescence by the principle 
employer in outside employment by its em- 
ployees. If the employer has permitted such 
activity it cannot make a complete about 
face and impose any type of discipline on 
its employees without first giving notice that 
the practice will no longer be tolerated.” 

It appears that the conclusion drawn by 
Charles C. Allen III, in his survey of 
this problem in 1949, that before disloyalty 
can be grounds for discharge, there must be 
actual harm resulting to the company or a 
very great likelihood thereof, is still sound.” 


[The End] 


In a new publication entitled State 
Minimum-Wage Laws and Orders, released 
by the Department of Labor’s Women’s 
Bureau, Alice K. Leopold, Assistant to 
the Secretary of Labor and director of 
the Women’s Bureau, analyzes new trends 
in minimum-wage activity. 

The importance of state minimum- 
wage laws lies in the fact that these 
laws set a floor to wages not covered by 


NEW TRENDS IN STATE MINIMUM-WAGE LEGISLATION 


Thirty-five states, the District of Columbia, 

Hawaii and Puerto Rico have minimum- 
wage legislation. } 
A continuing trend in the minimum- 
wage field has been the extension of 
coverage for women and minors, and the | 
increasing establishment of overtime ‘rates 

after the 40-hour workweek. In Hawaii 
and Alaska, overtime pay is required. 


federal legislation, Mrs. Leopold says. | 


1 In re E. B. Sewall Manufacturing Company 
and United Steelworkers of America, Local 3346 
(CIO) (1946), arbitrator, Clarence M. Updegraff. 

72 See footnote 71. As a safeguard, Mr. Upde- 
graff provided that if the employee's sons 
should cease to compete with the principal em- 
ployer within one year, the employee should 
be returned to his job with full seniority rights, 
but without back pay. 


Discharge 


™ In re Merrill Stevens Dry Dock & Repair 
Company and Industrial Union of Marine and 
Shipbuilding Workers of America, Local 32 
(CIO) (1947), arbitrator, A. R. Marshall. 

**See footnote 69. In that case, however, 
the employee was suspended for five months 
because he was guilty of some fault in dealing 
directly with a customer of his principal em- 
ployer. 

™ See footnote 70. 

7 Note cited at footnote 1, at p. 126. 
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Books ... Articles 


CURRENT LITERATURE 


Collective Bargaining 


New Dimensions in Collective Bargaining. 
Edited by Harold W. Davey, Howard S. 
Kaltenborn and Stanley H. Ruttenberg. 
Industrial Relations Research Association 
Publication No. 21. Harper & Brothers, 49 
East 33rd Street, New York 16, New York. 
1959. 203 pages. $3.50. 


This is a study in the current signifi- 
cances in collective bargaining, attempting 
a contribution to greater knowledge and 
understanding of the role played by col- 
lective bargaining ‘n our economy. The 
subject is covered under five major head- 
ings: the AFL-CIO merger and collective 
bargaining, collective bargaining and tech- 
nological change, collective bargaining and 
employee security, appraisal of long-term 
contracts, and public policy and collective 
bargaining. 

Mark L. Kahn, professor of economics at 
Wayne State University, discusses recent 
jurisdictional developments in organized 
labor under the conditions of the merger 
of the AFL and CIO. He concluded: “Or- 
ganized labor is strategically on the defensive 
and anxious to minimize public interven- 
tion in its affairs. It has therefore been 
engaged, for about ten years, in a deter- 
mined effort at self-government.” Analyz- 
ing another attempt at merger—that between 
the two major meat packing unions—Joel 
Seidman, professor of social sciences at the 
University of Chicago, recites the difficul- 
ties involved in a merger of industrial 
unions: the distinctive character of each, 
developed through a long historical proc- 
ess; the lack of faith which each may 
possess in the other; the personalities of 
the leading officers of the unions. “All of 
this means that merger is difficult—but not 
impossible—as the history of successful 
mergers shows.” 
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Recognizing the vast technological changes 
taking place in industry, Robert L. Aron- 
son, associate professor in the New York 
State School of Industrial and Labor Re- 
lations, Cornell University, asks: “Will their 
impacts on workers and industrial relations 
prove to be amenable to solution by cur- 
rent collective bargaining practices, or will 
drastic changes in machinery and _ proce- 
dures be required?” He believes that col- 
lective bargaining, although slow to make 
accommodations, will meet the challenge of 
automation. 

The brief experience with supplemental 
unemployment benefit plans is described by 
John W. McConnell, dean of the Graduate 
School of Arts and Sciences of Cornell 
University. He says: “In general, SUB 
plans have worked well. As with most 
social innovations, the worst fears and most 
extravagant claims are both unrealized. 
The plans have not spread rapidly, but 
there is no clear reason why other indus- 
tries should not eventually adopt some 
form of SUB.” 

Jack Barbash, professor of labor educa- 
tion in the School tor Workers, University 
of Wisconsin, focuses his attention on the 
adaptation of union goals and techniques 
in collective bargaining generally to the 
problems of negotiated health and welfare 
programs. He finds collectively-bargained- 
for health and welfare plans as a deeply 
rooted part of unionism, although a field 
increasingly calling for a kind of technical 
skill and institutional arrangement new to 
organized labor. He points out that collec- 
tive bargaining in this area calls for work 
on two fronts: first, with the employer; 
and second, directly or indirectly with the 
purveyors of health or welfare benefits. 

The search for economic security no 
longer is a quest of the individual, says 
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Glenn W. Miller, associate professor of 
economics at Ohio State University, but, 
rather, primarily one for group pressures. 
This has enhanced the importance of col- 
lective bargaining along with pressure on 
legislative bodies. Mr. Miller discusses the 
lag of government security programs be- 
hind the trend in wages and cost of living, 
which has encouraged unions to attempt to 
negotiate agreements with employers or 


groups of employers to provide supple- 
ments to government payments. He says: 
“However, the present private programs 


can. not be looked upon as a satisfactory 
substitute for an adequate social security 
program.” 


The history of long-term contracts dates 
back to the nineteenth century, but they 
are assuming an increasingly important 
part in collective bargaining. Jack Stieber, 
associate professor of economics and as- 
sociate director of the Labor and Industrial 
Relations Center, Michigan State Univer- 
sity, concludes that the trend towards agree- 
ments of two years or longer duration with 
automatic wage adjustments reflects the 
relative prosperity of postwar business and 
the accompanying optimism over the eco- 
nomic outlook. He adds that the long-term 
contracts would have been impossible if it 
were not for the growing maturity, mutual 
confidence and good faith which has come 
to exist between more and more manage- 
ments and unions. 


Following this discussion, J. W. Garbarino, 
associate professor of economics in the 
School of Business Administration, Uni- 
versity of California, Berkeley, discusses 
the economic significance of automatic wage 
adjustments. He analyzes the consequences 
of wages adjusted automatically rather than 
sporadically: “The net result of this analy- 
sis is a conclusion that automatic wage 
adjustments systems probably add to the 
inflationary potential of wage policy (at 
least so long as they are partial in cover- 
age.)” 

Harold W. Davey, professor of economics 
at lowa State College, closes the book with 
a survey of the operational impact of the 
Taft-Hartley Act upon collective bargain- 
ing relationships. He points out two trends, 
seemingly conflicting, in this picture: one 
toward increasingly mature and stable bar- 
gaining relationships in many key industries 
formerly characterized by conflict and the 
other toward the stiffening of employer (and 
employee) resistance in some cases to the 
spread of union organization into new 
territory and a perceptible toughening of 
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There is an ancient adage .. . 
which teaches that any government 
big enough to give the folks every- 
thing they want is big enough to 
take away everything they've got.— 
Lawrence Sullivan, coordinator of in- 
formation, House of Representatives. 


employer policy in bargaining in some areas 
of established relationships. “How much 
credit (or blame) can be attached to the 
act itself for either or both of these trends 
is certainly problematical.” 


Voluntary Quits in lowa 


Voluntary Cuit Disqualification in Unem- 
ployment Insurance— The lowa Experience. 
Fred Slavick. Research Series No. 20. Bu- 
reau of Labor and Management, State Uni- 
versity of lowa, 14 Macbride Hall, lowa 
City, Iowa. 1958. 70 pages. 50¢. 


Nearly every aspect of unemployment 
insurance has been hotly debated, but re- 
search has been focused primarily on ques- 
tions dealing with the adequacy of benefit 
levels and duration, methods of financing 
and various problems of administration. Re- 
latively little research has been done on dis- 
qualification policies in the individual states. 
The unemployment insurance laws of all 
51 states and territories have, in one form 
or another, provided that individuals will 
be disqualified if they voluntarily terminate 
their employment, are discharged for mis- 
conduct, have refused suitable work, are 
unemployed because of a labor dispute, or 
are unable or unavailable for work. Dis- 
qualification results in a denial or postpone- 
ment of benefits. 


This study, by an assistant professor of 
the Bureau of Labor and Management at 
the State University of lowa, analyzes lowa’s 
disqualification policy toward employees who 
quit their jobs, in the light of the objectives 
and philosophy of unemployment insurance. 
The author studies several of the most 
common causes for voluntary quit disquali- 
fications, such as leaving to accept better 
employment, return to regular employer, 
illness or injury, domestic circumstances, 
leaving to attend school and employee dis 
satisfaction. In his conclusions, he maintains 
that “there is considerable need for reap- 
praisal of several key provisions and inter- 
pretations of the present [lowa employment 
security] law.” 
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Rank and File 


Meetings of Labor Men 


New York University.—The Twelfth An- 
nual Conference on Labor sponsored by 
New York University is scheduled for 
May 25, 26 and 27. “The Climate of Col- 
lective Bargaining” will be described at 
the session on May 25 by the following speak- 
ers: Harold J. Ruttenberg, Solomon Barkin, 
Robert Abelow and Sidney Reitman. Topic 
for the following day is “Taft-Hartley and 
Other Legal Developments.” Benjamin B. 
Naumoff, William J. Isaacson, Donald H. 
Wollett, Stephen C. Vladeck, Attilio Di- 
Pasquale, Asher W. Schwartz, Ida Klaus 
and Samuel Gans will participate. The 
morning session on May 27 will be devoted 
to “Issues in Labor Arbitration,” and speak- 
ers include Clyde W. Summers, Edward 
Silver, Robert J. Doolan and H. Howard 
Ostrin. At the afternoon session that day, a 
panel consisting of Julius J. Manson, Joseph 
J. Murphy, Thomas L. Parsonnet and 
Frederick R. Livingston will evaluate the 
the role of arbitration in labor relations. 
For additional information, write to Henry 
Sellin, Executive Director, Department of 
Conferences and Institutes, Division of 
General Education, New York University, 
Washington Square, New York 3, New 
York. 


State University of lowa.—Subject of the 
Seventh Annual Conference on Labor-Man- 
agement Relations to be held at the Old 
Capitol Building, State University of Iowa, 
is “Necessary Steps in Arbitration Pro- 
cedure.” Date of the conference is Satur- 
day, May 9. Speakers are Carl A. Warns, 
Jr., professor of law, University of Louis- 
ville; Clarence M. Updegraff, professor of 
law, State University of lowa; Rudy Faupl, 
grand lodge representative, International 
Association of Machinists; and John Hughes, 
manager of industrial relations, Armstrong 
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Rubber Manufacturing Company, Des Moines. 
In charge of registrations is William D. 
Coder, Extension Division, State Univer- 
sity of Iowa, Iowa City, Iowa. Checks in 
the amount of $5 per person should be made 
payable to the State University of Iowa. 


Texas Christian University—On May 15 
a personnel and management conference 
will be held at the School of Business, 
Texas Christian University. Problems re- 
lating to selection and development of em- 
ployees, as well as the flexibility of supervisory 
practices, will be discussed. A luncheon 
address will be delivered by John A. Holmes, 
Jr., director of personnel, General Motors 
Corporation. For further information, re- 
plies may be directed to the director of the 
conference, Murray M. Rohman, The School 
of Business, Texas Christian University, 
Fort Worth, Texas. 


American Management Association.—An 
AMA personnel conference will take place 
at the LaSalle Hotel, Chicago, Illinois, on 
May II, 12 and 13. From May 20 to 22a 
general management conference will be 
held at the Roosevelt Hotel in New York 
City. Address of the American Manage- 
ment Association, Inc., is 1515 Broadway, 


New York 36, New York. 


Kennedy Bill Passes 


Mild reform measure was passed by 
the Senate on April 25 and its future 
now rests with the House. 


After inserting a number of amendments, 
the Senate passed the Kennedy bill (S. 
1555) by a 90-1 vote on Saturday, April 25. 
The lone dissenting vote was cast by Senator 
Goldwater, who had presented his own bill; 
it was more in line with the Administration's 
views, particularly with regard to the second- 
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ary boycott and picketing. The Kennedy 
bill was called up from committee in a state 
more pleasing to labor than management, 
but now stands in a condition probably not 
too pleasing to either. Senator McClellan 
succeeded in inserting much of his so-called 
“bill of rights,” but its final form was toned 
down chiefly through the action of Majority 
Leader Johnson. “Hot cargo” and “no 
man’s land” amendments were also included. 


As passed, the labor bill is a mild reform 
measure designed to curb labor racketeering 
by requiring financial reports from union 
officials and in some cases from employers. 
It also sets up some standards for internal 
union democracy and makes a few amend- 
ments to the Taft-Hartley Act. Its future 
is now in the hands of Chairman Barden of 
the House Labor Committee, who has 
stated that hearings will be held, presumably 
to gain a stronger bill since Representative 
Barden has introduced his own bill calling 
for tighter bans on secondary boycotts and 
organizational picketing and a stronger bill 
of rights for union members. 


McClellan’s “bill of rights” as amended 
would guarantee equal rights for all union 
members, freedom of speech and assembly, 
freedom from arbitrary financial exactions, 
protection of the right to sue union officials 
and safeguards for reporting. It would pro- 
vide for punishment for violation of these 
rights by as much as a two-year prison term 
and a fine of $10,000. The major modifica- 
tion of McClellan’s original proposal was 
the removal of the injunction-seeking powers 
of the Secretary of Labor in these matters 
and the substitution of a provision granting 
individuals the right to bring action in a 
district court for infringement of their rights. 
Disgruntled union members would be barred 
from getting financial help in such suits 
from “interested” employers or employer 
associations. 


An amendment from the Senate floor 
contains a provision that could limit the use 
of dues by union officials. It would also 
invest the officials with a fiduciary responsi- 
bility so that rank-and-file members could 
go to court to complain about the use of, 
or failure to use, dues monies. 

An amendment excluding “hot-cargo 
clauses” from contracts was passed, but this 
exclusion would be limited to common car- 
riers in interstate transportation. The NLRB 
would, under this amendment, be required 
to seek injunctions against violations. 
Organizational and recognition picketing 
would be barred only when a legitimate 
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union already is recognized as the bargain- 
ing agent or when the picketing union has 
been defeated in a representation election 
within the previous nine months. The 
NLRB would not, however, be required to 
seek injunctions. 


A “no man’s land” amendment was passed 
which would permit any state agency other 
than a court to assume jurisdiction in cases 
refused by the NLRB. However, the state 
agency would have to rule under federal 
laws rather than state laws. 

Under the Kennedy bill, as passed by the 
Senate, the requirement that all union ofti- 
cials submit a non-Communist affidavit to 
the NLRB would be revoked and in its 
place both union officials and employers 
using the Board would be required to sub- 
mit such an affidavit to the Secretary of 
Labor under threat of criminal penalty. 

The failure to file financial reports or the 
filing of willfully false reports could, under 
this bill, make one liable to five years in 
prison and a $10,000 fine. The Labor Sec- 
retary would be authorized to seek injunc- 
tions in such cases. Employers would also 
be required to report sums spent in efforts 
to persuade employees to join or not to 
join a union plus money paid to labor rela- 
tions consultants. 


The bill would limit the length of trustee- 
ships of international unions over locals to 
12 months, prohibit the use of proxy votes 
in internal union elections, exclude anyone 
convicted of certain crimes from holding 
union and require 
five years for officers of internationals and 
every three years for locals with a non- 
partisan election committee to be named 
by the union. Embezzlement of union funds 
would be punished by up to $10,000 and five 
years in prison, with the rank and file granted 
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recourse to the courts to seek damages in 
civil actions for such embezzlement. The 
bill would also grant the rank and file re- 
course to the courts to secure secret-ballot 
votes to remove union Officials accused of 
misconduct. 

Among the union-asked-for-“sweetener” 
amendments to the Taft-Hartley Act was 
one granting strikers who have been dis- 
placed by nonunion workers the right to 
vote in a union recognition election, but 
this was amended from its original form by 
giving the NLRB the authority to set a 
time limit stating just how long such a right 
would be retained. 
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Recent Supreme Court News 


The High Court of the United States 
has announced action in a variety of 
labor cases in April. 


The circuit court decisions in the Kentucky 
Finance Company and San Diego Building 
Trades cases were reversed by the United 
States Supreme Court in the past few weeks; 
certiorari was granted in the Oregon Frozen 
Foods, Curtis Brothers and DeMario Jewelry 
cases, but denied in McDermott v. Jamula; 
rehearing was denied in both the Oliphant 
and Taitel cases. In addition two appeals 
for certiorari which are important in the 
labor field have been made to the Supreme 
Court—in the Kaiser case and in Ford Motor 


Company v. Park. 


Exemption from overtime payments.—On 
April 20 the Court reversed the decision of 
the Sixth Circuit in the Kentucky Finance 
Company case, wiich dealt with the claim 
of a finance company that it was a retail 
sales establishment and, therefore, exempt 
from the overtime payment requirements 
of the FLSA. The district court ruled that 
the company should not be considered as a 
“retail or service establishment” and en- 
joined it from further violation of the FLSA. 
The circuit court reversed this judgment. 
The Supreme Court upheld the district court, 
however, and reversed the decision of the 
circuit court on the grounds that there was 
abundant evidence that Congress had not 
intended to exempt such businesses as loan 
companies from the overtime provisions of 
the FLSA. By its action in this case, the 
Supreme Court reversed the contrary hold- 
ing of the Sixth Circuit and, in effect, up- 
held the First Circuit in its position in 
Aetna Finance Company v. Mitchell. Thus, a 
conflict between two federal appellate courts 
on this point was resolved. 


Certiorari was granted by the Supreme 
Court on April 6 in the Oregon Frozen Foods 
case. The district and circuit courts affirmed 
the right of the company to an exemption 
from overtime payment under the FLSA. 
A petition for rehearing was filed, but de- 
nied. The company is engaged in processing 
frozen vegetables. Its normal practice is to 
freeze in large bulk containers whatever 
vegetables cannot be put into consumer- 
sized containers each day in harvest season 
to wait until time will permit transfer to 
smaller packages for home use. The com- 
pany has enjoyed an exemption from over- 
time payments during the harvest season 
lasting until the vegetables are in the final 
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packages, including those stored in the large 
containers, The government contends that 
the company has a right to an exemption 
only to the point of the freezing in the 
bulk containers, maintaining that “first process- 
ing” ends there. The company has been 
upheld by the district and circuit courts in 
its view that the freezing and temporary 
storage merely delay completion of first 
processing. In appealing this case, the gov- 
ernment is apparently trying to establish 
that first processing of fruits and vegetables 
ceases with their transfer from a perishable 
to a nonperishable state. 


Reinstatement order and back pay.—Certi- 
orari was granted on April 20 in the De- 
Mario Jewelry case, which concerns the 
contention of the Secretary of Labor that 
courts have the power under the FLSA, in 
regard to stopping violations, to order reim- 
bursement of lost wages. Both the district 
and circuit courts disagreed in this case. 
Three employees were discharged because 
they sued their employer to recover previ- 
ous wage underpayments. The district court 
enjoined this discrimination and ordered the 
employees to be reinstated, but refused to 
order the reimbursement of wages for the 
time that they were discharged. The circuit 
court further ruled that the employees had 
the right to seek to recover damages in 
individual suits, but there was no authority 
under the FLSA for the courts, as an inci- 
dent to a reinstatement order, to compel re- 
payment of the lost wages. 


Damages for peaceful union activity.—In 
what is a very important decision, the Su- 
preme Court on April 20 reversed the deci- 
sion of the California Supreme Court in the 
San Diego Building Trades case. The union 
in this case sought by picketing to en- 
courage a lumber company to sign a con- 
tract with it as an exclusive bargaining 
agent for employees of the lumber company. 
The NLRB declined jurisdiction in the mat- 
ter. A California court enjoined the union 
activity, which was found to be peaceful, 
and at the same time awarded damages of 
$1,000 to the company for losses sustained. 
On appeal, the California Supreme Court 
declared that since the NLRB had declined 
to act, the California courts had jurisdiction. 
It also ruled that the conduct of the union 
constituted an unfair labor practice. In con- 
junction with other cases, the United States 
Supreme Court ruled earlier that the re- 
fusal of the NLRB to assert jurisdiction did 
not leave the states with power over activity 
they otherwise would be pre-empted from 
regulating, that is, enjoining the union. The 
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case was remanded to the California court, 
which this time set aside the injunction but 
sustained the award of damages. Again, the 
United States Supreme Court granted cer- 
tiorari, this time to determine whether the 
California court had jurisdiction to award 
damages arising out of a peaceful union 
activity which it could not enjoin. The Su- 
preme Court has now ruled that the failure 
of the NLRB to define the legal significance 
under the Labor Management Relations Act 
of a particular activity does not give the 
states the power to act. It has further 
ruled that the state court did not have juris- 
diction to award damages arising out of a 
peaceful union activity which it could not 
enjoin. 


Peaceful picketing by a minority union.— 
Certiorari was granted on April 20 by the 
Court in another important case, Curtis 
Brothers (also known as Drivers, Chauffeurs 
and Helpers Local 639). A Teamster’s local 
was defeated in an election for representa- 
tion but continued to picket the firm to 
secure immediate recognition as an exclusive 
bargaining agent. The NLRB ordered the 
union to cease its picketing as an unfair 
labor practice, stating that such an action 
violated the employees’ right to free choice 
of their bargaining agent. The circuit court 
held that peaceful picketing by a union after 
it had lost a representation election was 
not an unfair labor practice, and further that 
this was true regardless of whether the 
purpose of the picketing was organizational 
or recognitional. In this case the NLRB 
had reasoned that the picketing, intended 
to impose economic injury on the employer, 
might jeopardize the employees’ economic 
status and thus influence them against their 
will to join the picketing union. Pending 
the outcome of the appeal to the Supreme 
Court in this case, the NLRB apparently 
will adhere to its position as evidenced by 
its recent action in the United Hatters, Cap 
and Millinery Workers International Union. 
In this latter case, the board said that it 
would not adhere to the courts’ view, pre- 
fering to wait for a ruling in the matter by 
the Supreme Court. 


Suspension for late dues payment.—Certi- 
orari was denied by the Court on April 20 
in McDermott v. Jamula, An electrician had 
paid his dues one day after the three months’ 
dues were to be paid. He was suspended 
from the union and maintained he was 
thereby deprived of his right to work since 
the officers could waive the dues payment 
requirements. The Court in effect upheld the 
decision of a Massachusetts court which had 
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dismissed the electrician’s complaint and 
had said that the prior allowing of late pay- 
ments by the union officers was not author- 
ized, 

Threats against a union— The Supreme 
Court, which had denied certiorari on March 
23, denied a rehearing on April 20 in 
the Taitel case. An employer was found 
guilty of unfair labor practices by the NLRB 
because of (1) threats to close a plant if 
unionized, (2) offering a supervisory job to 
an employee if he abandoned his union ac- 
tivities, (3) unlawful interrogation of em- 
ployees and solicitation of their assistance 
to combat the union’s effort to organize the 
plant and (4) solicitation of employees to 
abandon a strike called by a union after 
the employer had refused to bargain. The 
decision of the circuit court—upholding the 
NLRB in finding the employer guilty of 
unfair labor practices and enforcing the or- 
der of the board—stands. 


Denial of union membership on account 
of race.—On March 9 the Supreme Court 
denied certiorari in the Oliphant case and on 
April 6 it denied a petition for rehearing in 
the same case. This involves a Negro who 
was denied membership in the Brotherhood 
of Locomotive Firemen and Enginemen be- 
cause of his race. In effect, this leaves the 
decisions of the district and circuit courts 
standing. They both held that unions are 
considered as private associations and, there- 
fore, free to make any rules that they may 
desire regarding membership. Oliphant at- 
tempted to use the due process clause of 
the Fifth Amendment and the certification 
of the union by the National Mediation 
Board as the bases for requesting govern- 
ment intervention, The courts disallowed 
both points in this case because of the na- 
ture of unions as private associations and, 
further, because of the lack of statutes per- 
mitting courts to control union membership. 


Appeals for certiorari —An appeal for cer- 
tiorari has been made to the Supreme Court 
by the Internal Revenue Service in the 
Kaiser case, in which the circuit court has 
held that strike benefits paid by a union on 
the basis of need are gifts and not taxable 
income. The IRS has, however, announced 
that pending the Supreme Court review, the 
long-standing policy will be in effect. This 
considers strike benefits as taxable income. 

An appeal for certiorari has also been 
filed in Ford Motor Company v. Park, which 
is concerned with the disallowal of unem- 
ployment compensation for employees laid 
off in one state because of a strike in an- 
other state where the employees in both 
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In this country we do not choose to 
keep down our bills, including our 
food bills, at the cost of overworking 
and underpaying human beings. We 
choose instead to pay the price 
necessary to support an adequate 
wage. —James P. Mitchell 


cases were employed by the same company. 
This case also involves the question of 
whether or not the plants in the different 
states were “integrated” with each other. 


New Philosophy for Labor Urged 


In order to meet today’s and tomor- 
row's challenges, the American labor 
movement must shape a workable phi- 
losophy which embraces both the de- 
sirable and the possible. 


Writing in an Occasional Paper issued by 
the Fund for the Republic, Gus Tyler sug- 
gests that labor needs a broad view of its 
role in relation to the other democratic 
institutions. Mr. Tyler is director of the 
training institute of the International Ladies 
Garment Workers Union, although the 
opinions expressed are his own and not 
necessarily those of his union. 

In establishing a new philosophy for 
labor he proposes six major patterns: 


(1) Social unionism on a_ pure-and-simple 
base. Although the protection and progress 
of the worker must remain the broad base 
of effective trade unionism, it “must be 
concerned with industry as a whole, with 
the economy, with the nation, with de- 
mocracy. The current fad of trying 
to limit unions to being collective bargain- 
ing agencies is dangerous. Unions 
should be urged to develop a broad and 
sensitive social interest and conscience. 

The business community cannot ex- 
pect to create trade union leaders in their 
own image and then be annoyed when the 
unions fail to exhibit an ethic any nobler 
than that of the run-of-the-mill entrepreneur.” 


(2) Politics with a social purpose. The 
Taft-Hartley Act did more to politicalize 
the more conservative American trade un- 
ions than several decades of socialist-minded 
propaganda in the American Federation of 
Labor, Mr. Tyler says. “The American 
economy of the second half of the twentieth 
_century is much too much of a legislated 
economy for the unions to believe that they 
can defend the economic status of their 
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workers solely through contract. . . . In 
its political work, the trade union must 
place primary emphasis on social purpose 
rather than personal power, on program 
rather than patronage.” 


(3) Professionalization with democratic con- 
trols. Like modern governments, modern 
labor unions require highly skilled, pro- 
fessional leadership. ‘Finding the proper 
relationship between professional admin- 
istration and democratic control is a neces- 
sary part of a new philosophy which seeks 
trade unions conducted along efficient, ethical, 
creative lines within the framework of a 
vigorous democracy.” 


(4) Regular income with public accounta- 
bility. There is a public good, as well as 
benefit for members, derived from stable 
unions resting on stable income and financ- 
ing—namely, more stable industrial relations. 
“From the point of view of both servicing 
the member and maintaining civilized in- 
dustrial relations the union security clauses 
with their predictable flow of income through 
dues are highly desirable. . . . [But] there 
must be public accountability of union 
finances. Preferably, this should be com- 
plete and voluntary. Failing that, it should 
be compulsory ... .” 

(5) Autonomy with collective responsibility. 
Although unions require autonomy in struc- 
ture and policy, they cannot be completely 
autonomous, allowed to do anything they 
please without need to account to anyone 
outside themselves. If control of a union 
is seized by underworld elements, labor can 
expel that union, but it cannot do the whole 
job. American society must assume col- 
lective responsibility for handling illegal 
and antisocial elements within its midst. 
“Probably the worst way to combat the 
underworld in labor is by making the union 
security clause illegal and restricting picket- 
ing and boycott. Indeed, to the extent 
that legitimate trade unionism and. time- 
honored trade union methods are outlawed, 
to that extent will the real outlaw move in 
to fill the vacuum.” 


(6) Free trade unionism within a frame- 
work of public law. “As quasi-public 
institutions, deeply and immediately affect- 
ing the public interest, unions cannot hope 
to escape and should positively seek some 
degree of public regulation. They should 
demand a body of public law that would 
make union officers accountable not only 
to the membership but to the public for 
proper handling of finances and conformity 
with a union’s democratic constitution.” 
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Airport Restaurant Must Pay 
FLSA Minimum Wages 


A company which operates restaurants at 
an airport used for interstate flights must 
pay FLSA compensation to employees who 
prepare flight meals sold to airlines for use 
on their planes, as well as to employees who 
deliver those meals to the side of the air- 
planes for later consumption by the passen- 
gers, since both types of employees are 
engaged in the production of goods for com- 
merce within the meaning of the act. 


In handing down this decision in Mitchell 
v. Sherry Corine Corporation, 36 LABor CASES 
{ 65,287, the federal appellate court in Rich- 
mond, Virginia, reversed a lower court de- 
cision which had directed that the Secretary 
of Labor’s injunction suit be dismissed. 


The defendant argued that even if the 
meals constitute goods produced for com- 
merce, the employees of the restaurant 
engaged in preparing them are expressly 
excluded from coverage by Section 13(a)(2) 
of the act relating to employees of a retail 
establishment, which is defined as “an estab- 
lishment, 75 per centum of whose annual 
dollar volume of sales of goods or services 
(er of both) is not for resale and is recog- 
nized as retail sales or services in the par- 
ticular industry.” 

The principal basis for the defendant’s 
contention that the goods are not furnished 
to the airlines for resale is that a specific 
separate charge is not made for the meals; 
and that they are furnished to the passen- 
gers as a complimentary service in much the 
same way as free hotel accommodations are 
provided when flights are delayed. 

The court found, however, that the de- 
fendant’s operations, including its airline 
sales, are considered by the industry as 
retail sales and, therefore, the exemption 
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does not apply to this operation. The main 
argument of the court was that “their meals 
are purchased by the airline not for self- 
consumption but for consumption by the 
passengers and although no separate specific 
charge is made, the cost is an operating ex- 
pense taken into account in computing the 
rates of transportation. In a broad 
sense, it may fairly be said that there is 
such a resale as to exclude the transactions 
from the retail exemption of the statute.” 


Workers Building CAA Projects 
Are Subject to FLSA 


Coverage under the Fair Labor Standards 
Act extends to employees of a government 
contractor constructing buildings for the 
Civil Aeronautics Administration to house 
radio facilities for the guidance and control 
of airplane traffic over the national airways, 
a United States District Court in Missouri 
ruled in Mitchell v. Southwest Engineering 
Company, 36 Lasor Cases 65,285. 

The controversy centered on the construc- 
tion of new buildings, isolated from the 
existing facilities. The defendant contended 
that the construction came within the “new 
construction” doctrine, and that the work 
performed was not within the scope of the 
FLSA. The plaintifi took the position that 
the “new construction” rule was not ap- 
plicable because the construction was rather 
an improvement of an existing facility of 
interstate commerce. 

The court maintained that although the 
buildings were constructed in isolated areas, 
they were designed and built to serve as 
a component part of an existing whole, and 
actually merely supplemented and improved 
prior control and guidance systems. As 
a result, the employees of this contractor 
were engaged in commerce within the mean- 
ing of the Fair Labor Standards Act. 
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Arbitration 


Decisions « « « 


One-Month Disciplinary Layoff 
Ordered Instead of Discharge 


A company violated the “just cause” pro- 
vision in Article 2, “Rights of Management,” 
of a collective bargaining contract when it 
discharged an employee for objectionable 
behavior. Dale Yoder, the arbitrator in 
this recent case, held that the pattern of 
behavior established by the employee could 
not be regarded as just cause for the most 
severe penalty—discharge. 


The company presented the following ar- 
guments: 


(1) The aggrieved spent excessive time 
away from his job and machine. 

(2) His visiting with other employees 
and “abusive” criticism of supervision inter- 
fered with shop efficiency and productivity. 


(3) He showed a persistent unwillingness 
to follow accepted practice in the shop. 


(4) He was unwilling to follow the proper 
instructions of his foremen. 


(5) He had been adequately warned of 
his deficiencies and hazard by a “boom 
sheet,” calling attention to an error in his 
work, a disciplinary layoff, and several con- 
ferences in which representatives of both 
management and union were present. 


(6) Based on this “pattern” of behavior, 
his discharge was proper, reasonable and 
fully justified under the “just cause” pro- 
visions of the agreement. 


The union contended that the discharge 
was not justified; it demanded that the 
employee should be reinstated, that his 
seniority should be restored and that he 
should be compensated for the period fol- 
lowing his discharge. The arguments of the 
union were as follows: 
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(1) The behavior of the employee was 
directly traceable to faulty and inadequate 
supervision rather than to any intentional 
violations of shop rules or practice on his 
part. 


(2) His extensive time away from his 
job and visits with other employees were 
understood and condoned by the employer, 
since he was recognized as spokesman for 
other employees when a question of retro- 
active pay arose. Much of his visiting with 
other employees and his criticism of man- 
agement could be explained by that assign- 
ment. 


(3) The record showed no instance in 
which the employee failed to follow an 
instruction to return to his machine. If his 
“roaming” had been objectionable, super- 
visors should have instructed him to get 
back to work. 


(4) Criticism of management by employ- 
ees was not an adequate justification for 
discharge. 


(5) The aggrieved had not been given 
adequate warning to justify a discharge. 
The “boom sheet’”” was a common practice, 
not evidence of any serious error or im- 
proper conduct. The disciplinary layoff 
had not been justified and had been imme- 
diately protested, with a resulting reduction 
in the penalty. Conferences with foremen 
and other representatives had not clearly 
specified behavior that justifies discharge 
for cause. 


(6) The combination and pattern of atti- 
tudes and behavior charged against the 
aggrieved had not justified what must be 
regarded as peremptory discharge. 


The. arbitrator noted that no single of- 
fense was cited as, or claimed to be, a justi- 
fication for discharge. Rather, the employer 
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cited a total “pattern” of the employee's 
attitudes and behavior in the shop. Ii 
such a “pattern” of incidents and aggra- 
vations is to become the basis for severe 
disciplinary action, it should be shown 
to have serious effects on working relation- 
ships and shop efficiency, he found. Other- 
wise, the employees could be harassed and 
penalized at the whim of a supervisor. Such 
effects were not shown in this case. A 
second element in the pattern of behavior 
involved the employee’s “abusive” com- 
ments about supervision and management. 
“It should be clear,” the arbitrator held, 
“that the general right of employees in 
American industry to criticize supervision 
and management is not abridged or limited 
by any wording in the current contract 
. . .  Management’s claim that this 
employee had abused this right, with de- 
leterious effects on production, was weakened 
by the absence of supporting testimony or 
evidence, he stated. 


On the other hand, there was evidence 
that the employee refused to cooperate 
with and follow the suggestions and in- 
structions of foremen; this pattern of be- 
havior, although it probably affected efficient 
operation adversely, did not justify dis- 
charge, although it constituted a cause for 
disciplinary action. As a result, the arbi- 
trator decided that the employee’s discharge 
was not justified by “just cause” as speci- 
fied in the agreement and, therefore, em- 
ployment must be offered him with such 
seniority status and rights as he would 
have held had he not been terminated. A 
one-month disciplinary layoff is a reason- 
able penalty for the pattern of behavior 
to which the employer properly objected. 
It should constitute, also, a clear warning 
to the employee. Accordingly, the aggrieved 
should be compensated for the lost time 
occasioned by his discharge, said the arbi- 
trator, until offered an opportunity to re- 
turn, except that he should not be paid 
for the one-month disciplinary layoff. 


Christmas Bonus Is Matter 
of Company Discretion 


In two recent arbitration decisions, the 
question of payment or nonpayment of 
Christmas bonuses was left up to the dis- 
cretion of the companies involved, and 
the bonuses were considered bona-fide Christ- 
mas gifts. 

In the first case, Arbitrator Joseph M. 
Klamon, of St. Louis, after hearing argu- 
ments of a manufacturing company and a 
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Allied Industrial Workers of 
America, noted: “A discretionary matter 
such as the Christmas bonus should not 
be transformed into a contractual obliga- 
tion by the route of a ‘catch-all’ clause. 
‘Catch-all’ clauses of this type are normally 
included in a collective bargaining agree- 
ment with the intention of covering compar- 
atively minor privileges which, in the absence 
of the ‘catch-all’ clause, might be uninten- 
tionally overlooked by the parties in draft- 
ing the agreement.” 


local of the 


Several questions were involved in this 
case. First, was the payment or nonpay- 
ment of a Christmas bonus subject to 
arbitration under the terms of the collective 
bargaining agreement of the parties? If 
so, was the Christmas bonus included in the 
past benefits provision of the collective 
bargaining agreement? If it was, is the 
company required to pay the bonus and 
how much bonus must be paid? 


The “catch-all” clause concerning 
benefits follows: “Any employee benefits 
existing prior to the effective date of this 
Agreement shall continue without change 
unless such benefits are covered by this 
Agreement.” This provision remained un- 
changed for the years 1953-1956. 


past 


During the 1953 negotiations, ownership 
of the company changed; after that time 
the company was operated as a_ wholly 
owned subsidiary. From 1940 on, except 
for the year 1946, the company had paid 
a Christmas bonus in varying amounts. 
On December 14, 1953, the company an- 
nounced that a Christmas bonus would not 
be paid for 1953. The union protested, filed 
a grievance and requested arbitration. The 
company held that it was not required 
by the parties’ agreement to pay the bonus 
and that the matter was not subject to 
arbitration. 

For three years the union attempted to 
Finally, 
States 


compel arbitration on the issue 
on November 19, 1956, a United 
district court ordered the company to pro- 
ceed with arbitration. A court of appeals 
affirmed the order, and the parties met 
to select an arbitrator. At issue were 
bonuses for each of the years 1953, 1954, 
1955 and 1956. 


The union held that the court orders 
to arbitrate had settled the question of 
arbitrability. It contended that the 
“catch-all” clause on employee benefits was 
not ambiguous and that to exclude the 
Christmas bonus from the would 
constitute a prohibited rewriting of the 
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also 


clause 


contract by the arbitrator. As a benefit, 
the bonus was not dependent upon “finan- 
cial ability” of the company and, if found 
due for 1953, was also due and payable 
for the succeeding three years. 


The union also maintained that the court 
findings—that the bonus was a “highly prized 
benefit” and that the “discontinuance was the 
abolition of an employee benefit existing prior 
to the effective date of the bargaining agree- 
ment”—were binding upon the arbitrator. 


Still maintaining that the issue was not 
subject to arbitration, the company held 
that the court of appeals, in affirming the 
lower court’s order, could not make and 
had not made any determination of the 
factual issues. The company’s board of di- 
rectors had always held sole discretionary 
power over the granting of Christmas bon- 
uses, a power not changed by the labor 
agreements. The bonus was not an “em- 
ployee benefit existing prior to the effective 
date of the collective bargaining agreement” 
and was not covered by the “catch-all” 
clause, the company said. The union’s 
claims to subsequent bonuses (for 1954, 
1955 and 1956) were even less valid than 
its claim to a bonus for 1953, since the 
position of the company on the subject 
had been made complete and unequivocal 
and had been reduced to writing before 
negotiations for the 1954 contract. 


Mr. Klamon found the issues arbitrable, 
having given full recognition to the opinions 
and orders of the courts. He took notice 
of the fact that the annual bonuses always 
had been accompanied by a special Christ- 
mas letter which explained that the pay- 
ment was a gift, not part of the employees’ 
regular pay, and that similar payments in 
the future were not guaranteed. 


Both parties agreed that the bonus had 
been discussed during negotiations. The 
arbitrator found that the “testimony and 
other evidence clearly supports the position 
of the Company that the parties agreed, 
during negotiations, that the Christmas bonus 
was not included in the ‘catch-all’ clause, 
that it was outside the labor agreement, 
and remained wholly discretionary with the 
Company. After the parties had 
reached the agreement that the labor agree- 
ment did not require the Company to pay 
a Christmas bonus, the Union expressed 
the ‘hope’ that the Company would give 
consideration to the payment of the bonus 
in the future as it had in the past. A 
Company spokesman replied that he also 
‘hoped’ that the Company would give con- 
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tinued consideration to future Christmas 


bonus payments.” 


In discussing two similar arbitration cases 
which were controlling, Mr. Klamon pointed 
out that even a contract provision concern- 
ing the reduction of past benefits had not 
compelled continuation of a discretionary 
bonus. 


He also noted that year-end bonuses 
which are paid and accepted as part of 
employees’ wages are one thing; bonus 
payments entirely independent from wages 
—such as those in this case—are another. 


Nevertheless, “on equitable principles alone,” 
he awarded a bonus for the year 1953, 
noting that the company should have se- 
cured from its board of directors an ex- 
pression of intent on the bonus question 
and should have given this information 
to the union during negotiations. The “hope” 
expressed by the company led its employees 
into a position of justified expectation that 
a Christmas bonus would be paid in 1953, 
even though such bonus was outside the 
framework of the collective bargaining agree- 
ment. In subsequent years the company’s 
intent was perfectly clear, and no further 
obligation to grant bonuses existed. 

The facts in the second dispute resembled 
those of the first one. A company distrib- 
uted to employees Christmas bonuses begin- 
ning with 1936 and extending through 1957. 
These bonuses were calculated on a certain 
formula. In 1958, the company found it 
necessary to reduce the year-end bonus. 
The union with which the company had had 
an agreement since 1944, filed a grievance 
charging the company with violation of 
Article X of the agreement and requesting 
that the company pay the bonus at its 
previous level. The company refused, and 
distributed the bonus on the announced 
reduced basis. The grievance was processed 
through the contractual grievance proce- 
dure steps and, since the parties did not 
arrive at a mutually satisfactory settlement, 
proceeded to arbitration. 


The union contended that the bonus is 
a local working condition which provides 
benefits in excess of, or in addition to, 
those provided by the agreement under 
Article X “Prior Agreements” of the basic 
contract. Article X, Section 1, provides in 
part as follows: “. local working 
conditions, practices, or provisions of Agree- 
ments, written or oral, which already pro- 
vide benefits that are in excess of or in 
addition to those provided for by this 
Agreement, shall not be affected by this 
Agreement.” 
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The focal point of the discussion was 
whether or not the bonus was “past prac- 
tice.” The arbitrator, Clair V. Duff, con- 
cluded that, while it was paid for many 
years, the bonus never vecame an integral 
part of the wages, and the employer from 
time to time had reminded the employees 
that the bonus was a true gift which could 
be discontinued at the discretion of the 
company or its amount could be reduced, 
as in 1958. The arbitrator expressed his 
opinion that an overzealous application of 
the past-practices doctrine could make all 
employers extremely cautious and unwilling 
to extend to employees any gratuitous 
benefits lest they be automatically incor- 
porated as part of the total wages bargain. 


The arbitrator also rejected the contention 
of the union that it was discriminatory 
to reduce the year-end bonus for the bar- 
gaining unit employees in 1958 while con- 
tinuing to pay it on the former basis to 
some personnel who were not within the 
bargaining unit. In Article II, Section 2, 
of the contract, several categories of em- 
ployees were excluded; by their exclusion, 
the parties to the contract clearly differ- 
entiated between bargaining unit and non- 
bargaining unit employees. The fact that 
benefits, by way of wages or gifts, is given 
to an exempt group of employees does not 
necessarily entitle bargaining unit employees 
to it. The contract clause forbidding discrimi- 
nation (Article IV, Section 4(d)) provides: 
“There shall be no discrimination, restraint, 
or coercion against any employee because 
of membership in the Union.” Arbitrators 
always have held that such clauses prohibit 
discriminatory tactics which would discour- 
age membership in unions. In this case, 
however, there is no allegation of proot 
that any decrease in the bonus arrangement 
for bargaining unit employees was invoked 
to discourage membership in the union. 
Therefore, the action by the company does 
not constitute inequitable discrimination, and 
Article IV, Section 4(d), does not apply, 
Mr. Duff concluded. 


Mutual Agreement Necessary 

for Combining of Seniority Lists 
Seniority lists of two departments can 

be combined only if the union and manage- 


ment involved agree on the combination, 
according to a recent arbitration decision. 


Joseph Klamon of St. Louis, chairman of 
a five-man arbitration board, pointed out 
in the award: “While the Company has 
gone along and accepted the suggestions 
of the Union it is not obligated to 
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| think that if anyone can control a 
person in public office he isn't worthy 
of holding public office—Walter 
Reuther, in an interview in the De- 
troit Times, March 24, 1959. 


agree or to accept suggestions of the Union 
relative to the combination of seniority 
lists.” 

The parties involved were a meat-packing 
company and the Amalgamated Meat Cutters 
and Butcher Workmen of North America. 
The aggrieved, an employee who had ac- 
crued eight years’ seniority as a fireman, 
was moved at his own request to the main- 
tenance department so that he could earn 
more money. After the transfer, he was 
laid off and later was not called back with 
other employees who had fewer years’ total 
seniority but more time in the maintenance 
department. The union-requested combina- 
tion of seniority lists for the firemen and 
maintenance departments would have given 
the aggrieved the benefit of seniority ac- 
crued in the firemen department. 

The company held: “In every other case 
of combining department seniority it had 
been agreed to in writing by both manage- 
ment and the Union.” Presenting two exhibits 
of previous written agreements on similar 
combinations, it said: “The Company in 
this case takes the position that the Union 
is not empowered by contract or previous 
written agreements to determine seniority 
as it sees fit; rather the previous written 
agreements offered in evidence show that 
all combining of departments has in the 
past been done by mutual agreement.” 


The union pointed out that 
lists had been combined in the past when- 
ever it was deemed feasible, by agreement 
between the parties, and urged that this 
seniority list of firemen and maintenance 
men be likewise combined. It cited cases 
of the union’s previous cooperation with 
management on other matters and asked 
that the company cooperate in this instance. 
Particular emphasis was placed on the in- 
equity of laying off an employee with 
years of seniority when others of 


seniority 


eight 
lesser seniority were still employed. 

Conceding that there was a great deal 
of equity in the union’s position, Mr. Klamon 
nevertheless pointed out that “the Arbi- 
trator is entirely without authority to oblige 
compel the Company to do that 
has not agreed to do.” He 


that, in previous cases, the 
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or to 
which it 
commented 


company had “allowed the Union to make 
a number of suggestions and even to pre- 
pare seniority lists for various departments 
as an evidence of good faith 
the union been able to introduce an exhibit 
similar to those the company presented, 
indicating mutual agreement on the ques- 
tion of combining the two seniority lists, 
the union position would have been sus- 
tained, he added. On the basis of evidence, 
however, the company’s position was sus- 
tained and the union's denied. 


Slow-Learning Apprentice and Union 
Campaigner Illegally Discharged 


An employer illegally discharged two 
employees for the purpose of encouraging 
union activities, the National Labor Rela- 
tions Board found in Honolulu Star-Bulletin, 


Ltd., 123 NLRB, No. 51. 


In the case of the first employee, an 
apprentice failed to complete his lessons 
within the prescribed two-year period, as 
he had promised his employer. Although 
the union contended that it had recom- 
mended the employee’s discharge because 
of his failure to keep this promise, the 
Board was persuaded that the employer 
had terminated the employment because of 
his loss of union membership, Accordingly, 
the Board found that the employer had dis- 
criminatorily discharged him because of his 
failure to carry out a condition of union 
membership and not, as contended by the 
employer and the union, because he had 
broken a promise to the employer to com- 
plete his lessons. Since both an illegal and 
a justifiable reason for the discharge had 
existed, the Board held that the illegal 
reason had been the substantial or moving 
cause for the discharge, and the NLRA 
therefore had been violated. 


The Board, in agreement with the trial 
examiner, found that the second employee 
had been discharged because of his dis- 
tribution of a campaign release and because 
of the ideas expressed therein, rather than 
for his alleged violation of an office rule. 
The Board considered the activities of this 
employee, who had promoted his campaign 
for union office by publicizing his ideas 
through the distribution of his letters in 
connection therewith, as protected concerted 
activities within the union. Accordingly, 
the Board found that the employer had 
violated the act by discharging the em- 
ployee because of his activities within the 
union, 
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Although the employer contended that 
there was “patent inconsistency” in the 
trial examiner’s findings that the employer 
had discharged one employee to discourage 
union activities and another to encourage 
such activities, the Board did not consider 
such findings as conflicting since both dis- 
charges had the inherent effect of encourag- 
ing adherence to union policies and the 
performance of union obligations. Since 
the employees had been inevitably coerced 
into paying dues and assessments to the 
union as a result of the union membership 
requirement, the Board ordered the em- 
ployer to refund to its present and former 
employees the dues and assessments which 
the employees had been required to pay. 


Court Vacates Award Since 
Arbitrators Exceeded Authority 


The California District Court of Appeals, 
in affirming an order by the Superior Court 
of Los Angeles, decided that an arbitration 
award was properly vacated since the issue 
involved was outside the scope of the arbi- 
trators’ authority. 

The facts of the case were as follows: 
An employee in classification A was tempo- 
rarily assigned to a job in classification B. 
According to the agreement between the 
company and the union, he was supposed 
to receive the rate of pay of either classifi- 
cation A or B, whichever was higher. 


A dispute arose between the company 
and the union about the applicable rate of 
wages. In the arbitration proceedings, the 
arbitrators decided that the employee was 
not entitled to wages of either Class A or 
B but rather of Class C. 

The court based its decision on the fact 
that the agreement between the company 
and the union did not provide that a board 
of arbitration could decide the rates of pay 
of employees temporarily employed in another 
job. The court said: “The arbitration 
board in this case, in effect, took upon 
itself the authority of deciding to which 
classification the employee . . . was tempo- 
rarily transferred. The parties previously 
had determined that matter in the agree- 
ment . and the board had no authority 
to make such a determination. In other 
words, the board attempted to add to, sub- 
tract from or modify the contract of the 
parties in excess of the powers expressly 
conferred upon it.”—Firestone Tire & Rubber 
Company v. Rubber Workers, Local 100, 36 
Lapor Cases § 65,315. 
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In Future Issues... 


The Professional Employee——Historically the professional 
employee did not consider himself membership material for 
labor unions. His inability to secure adequate wages and 
working conditions on his own has motivated his looking for 
union organization. With the increasing use of automatic 
equipment has come an increasing need for the professional 
or technical employee. A scheduled article discusses the rep- 
resentation rights of professional and technical employees, and 
points to the fact that a survey of decisions indicates a vague 
and unclear definition of the term “nonprofessional” without 
drawing any further distinction between technical, mainte- 
nance and production worker. 


The Larger Problems—Arthur J. Goldberg, Special Coun- 
sel for the AFL-CIO, was selected to give a Sidney Hillman 
lecture at the University of Wisconsin. Speaking on the state 
of labor-management relations in 1958-1959, he proposed a 
“Labor-Management Assembly,” modeled after the United 
Nations Assembly, as an instrument for bringing together 
the leading figures in American industry and in the American 
trade union movement for a periodic examination and dis- 
cussion of the issues which affect our economy and upon 
which labor and management find little common ground. 


Wages and Prices.—Another Sidney Hiilman lecture was 
given by B. C. Roberts. Mr. Roberts is associated with the 
London School of Economics and, at present, is a visiting 
professor at the Massachusetts Institute of Technology. The 
subject of his lecture was “Wages, Prices and Politics.” He 
predicted that prices in the United States will be higher in 
the future than they are today, but he does not feel that the 
United States will suffer from galloping inflation because the 
built-in counter-inflationary factors in the American political 
and economic system are much stronger than in most other 
countries. Some of these factors are the tremendous capacity 
for technological innovation, the huge reserve of productive 
capacity and the rapidly increasing labor force, 


Technological Unemployment.—As a collateral comment on 
the subject of the above articles, we have scheduled a dis- 
cussion of technological unemployment springing from the 
development of automation. Society, employers and unions 
all have a part to play in attacking this problem. 
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